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APPENDIX A
TO JOINT OPPOSITION AND REPLY

OF SHC AND AMERITECH

AMERITECH'S RESPONSE TO SPECIFIC ALLEGATIONS

1. Primary Interexchange Carrier ("PIC") Protection Program.

Certain commenters allege that Ameritech, with anti-competitive intent,
refused to honor valid PIC change orders switching customers from Ameritech's
intraLATA toll services to those of an interexchange carrier. I

Response: As the commenters, in particular MCL are undoubtedly
aware. this issue is currently the subject of proceedings before state commissions and
state courts~ and is not appropriate for consideration in the context of this merger.-'
Nevertheless. despite ongoing appeals of state commission orders. Ameritech has
complied, and will continue to comply. with all final orders of state regulatory
commissions concerning the PIC Protection Program. Ironically. some of these
commenters (MCL in particular) have been repeatedly accused of, and fined for,

See Mich. Consumer Fed. at 12 (alleging failure to accept customer requests
in Michigan to switch carriers under guise of preventing slamming); Time
Warner at 7-8 (noting Michigan and Illinois orders concerning Ameritech's
PIC freeze practices); MCI at 5-6 (noting that three-way conference calls
were mandated by state commissions in Michigan and Illinois to ensure that
customers could change presubscribed toll carrier).

See MCI Telecomms. Corp. v. Illinois Bell Tel. Co. d/b/a Ameritech Ill.,
Docket Nos. 96-0075,96-0084, Order. 1996 Ill. PUC LEXIS 205 (Ill. CC
Apr. 3, 1996); Sprint Communications Co. v. Ameritech Mich., Case No. U
11038. Opinion and Order, 171 P.U.RAth 429 (Mich. P.S.c., Aug. 1, 1996);
MCI Telecomms. Corp. v. Ameritech Mich.. Case No. U-11550, 186
P.U.RAth 4 (Mich. P.S.c.. May 1L 1998).

See Applications ofNYNEX Corp. Transferor. and Bell Atlantic Corp.
Transferee, For Consent to Transfer of Control ofNYNEX Corp. and its
Subsidiaries. 12 FCC Rcd 19985, para. 221 (1997) ("Bell
Atlantic/NYNEX'·).



slamming.~ Yet Ameritech never argued that MCl's slamming record should bar its
merger with WorldCom instead of being dealt within the context of separate com
plaint proceedings.

Further. contrary to the allegations, the PIC Protection Program is not anti
competitive, but is a reasonable program to protect consumers from '·slamming."
The PIC Protection Program protects all providers of intraLATA toll and long
distance service. not just Ameritech's intraLATA toll service, by preserving the
customer's choice of carrier - regardless of the identity of that carrier - until the
customer has authorized a change. Ameritech's PIC Protection Program is consistent
with Section 258 of the Communications Act which specifically provides that "[n]o
telecommunications carrier shall ... execute a change in a subscriber's selection of a
provider of telephone exchange service or telephone toll service except in accordance
with such certification procedures as the Commission shall prescribe." 47 U.S.c. §
258. The PIC Protection Program \vas designed to enable Ameritech to meet its
statutory obligation to ensure that a change in a customer's intraLATA toll service or
interLATA service provider has been properly authorized and to deal with the most
frequent consumer complaint in America.' The PIC Protection Program simply

See,~, MCI Telecomms. Corp.. 11 FCC Rcd 12630 (Com. Carr. Bur.
1996) (MCI consent decree to settle slamming complaints); AT&T Corp., 11
FCC Rcd 17312 (1996) (AT&T consent decree to settle slamming
complaints). MCI Telecomms. Corp.. Order Approving Offer of Settlement,
Docket No. 971486-TI, 1998 WL 391679 (Fla. P.S.c. June 1, 1998) (noting
receipt of total of 1,225 slamming complaints against MCI between April
1996 and January 1998); AT&T Communications of the Southern States,
Inc., Docket No. 960626-TI, Order Approving Settlement Agreement, 1996
WL 678232 (Fla. P.S.c. Nov. 20. 1996) (noting 279 slamming complaints
received against AT&T in 1996).

See, ~, Implementation of the Subscriber Carrier Selection Changes
Provisions of the Telecomms. Act of 1996. 12 FCC Rcd 10674.10679-80
(1997) (noting that the number of slamming complaints received by the FCC
in 1995 represents a six-fold increase from the number of such complaints in
1993); Trends in Telephone Service, Industry Analysis Division, Common
Carrier Bureau, FCC. 1998 WL 44862 (Feb. 1998)
<http://www.fcc.govlbureaus/common_carrier/reports/fcc
state_linkltrends.html#trends> (recognizing slamming complaints as the
largest percentage of complaints processed by the Consumer Protection
Branch in 1996).

2



provided reasonable assurance that a change order was authorized by the customer
and that the prescribed validation procedures had been followed by the interexchange
carner.

2. Michigan Specific.

A consumer interest group makes several allegations regarding Ameritech's
behavior in Michigan. Specifically. the group alleges that: (i) Ameritech promised
to create 150.000 jobs if a deregulation bill was passed. but instead slashed its land
line workforce by 22%; (ii) Ameritech published a false and misleading newspaper
ad; and (iii) Ameritech promised to lower rates in Michigan. but instead rates have
increased substantially and basic unlimited flat service rates have tripled. 6

Response: As described in detail below. the allegations of this
consumer group are simply not factually accurate. Moreover, the Michigan Public
Service Commission CMPSC') is the appropriate body to deal with intrastate service
quality issues. 7 In addition. Ameritech's PIC Protection Program (see response in

Mich. Consumer Fed. at 8-12.

See Applications for Consent to the Transfer of Control of Licenses and
Section 214 Authorizations from Southern New England Telecomms. Corp.,
Transferor, to SBC Communications. Inc.. Transferee. CC Docket No. 98-25,
Memorandum Opinion and Order. FCC 98-276. para. 43 (reI. Oct. 23, 1998)
CSNET"). This Michigan consumer group also makes a passing reference to
the ongoing Indiana state regulatory proceeding concerning Ameritech
Indiana's infrastructure expenditures to fulfill commitments made as part of
the alternative regulatory plan proceeding, commonly referred to as
Opportunity Indiana. See Mich. Consumer Fed. at 12-13. Opportunity
Indiana is an ongoing state proceeding, and the Indiana Utility Regulatory
Commission ("lURe") is the appropriate body to deal with the issue. See
SNET. para. 43. Nonetheless, contrary to their allegations, as recently
reported to the lURe. Ameritech Indiana has expended $79.4 million for the
years 1994-1997 to provide digital switching and transport facilities,
including where appropriate fiber optic facilities, to every interested school,
hospitaL and major government center in Ameritech Indiana's service area.
See generally In the Matter of the Petition ofIndiana Bell Tel. Co. Inc. d/b/a
Ameritech Ind. for the Comm'n to Decline to Exercise in Whole or in Part Its
Jurisdiction Over, and to Utilize Alternative Regulatory Procedures for,

..,
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Item 1 above) and rate issues have been the subject of proceedings before the MPSC8

and are not appropriate for re-consideration in the context of this merger. 9

Jobs. This claim is. at best. fanciful. As of December 31. 1997, Ameritech
as a corporation had only 74.359 employees in all of its operations llJ and could never
reasonably suggest that in Michigan alone it could create 150.000 jobs. Rather
Ameritech promised to invest in infrastructure. which in tum would promote
employment. Indeed. Ameritech's view that infrastructure investment promotes
employment within the state of Michigan has proven true. This promise has been
kept.

Disputed Newspaper Ad. To protect consumers from slamming, Ameritech
Michigan had developed a program through \"ihich customers were able to protect

Ameritech Ind.'s Provision of Retail and Carrier Access Servs. Pursuant to
I.e. 8-1-2.6, Cause No. 40849. Response of Ameritech Indiana to June 16,
1998 Docket Entry. filed July 16. 1998.

See Re Ameritech Mich.. Case No. U-11306. Opinion and Order, 1997 WL
235035 (Mich. P.S.e. Apr. 10, 1997); Re Ameritech Mich., Case Nos. U
11280, U-1128L U-11224, Opinion and Order. 1996 WL 766411 (Mich.
P.S.e. Dec. 12. 1996).

9

10

See Louisiana Pub. Servo Comm'n V. FCC. 476 U.S. 355 (1986) ("LA PUC
!! "); Bell AtianticlNYNEX, para. 221.

See Ameritech 1997 Investor Fact Book (visited Nov. 10. 1998)
<http://w\-\"w.ameritech.com/investor/1997factbook/index.html>.
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their choice of presubscribed long distance carriers to avoid "slamming." Under the
"PIC Protection Program," a customer's primary interexchange carrier could be
changed only through oral confirmation by the customer. (See Item 1 above.) The
MPSC issued a ruling on May 11, 1998 requiring Ameritech Michigan to terminate
its PIC Protection Program. The ruling \vas a response to a complaint filed by MCI,
which as discussed above in Item 1 has a notorious "conviction" record on
slamming.

On May 28, 1998 Ameritech Michigan placed full-page ads in several
Michigan newspapers woaming consumers of the increased danger of slamming
following the termination of the PIC Protection Program. The ad also supported
pending legislation that would permit slamming protection mechanisms such as the
PIC Protection Program. The ad stated that as a result of the MPSC action, consum
ers could end up with phone service they did not choose and do not want and could
pay significantly higher rates. The MPSC issued a press release declaring that this
statement was completely untrue, defending its action and claiming that Ameritech
Michigan had engaged in uncompetitive activities under the guise of preventing
slamming.

Following the termination of the PIC Protection Program. as reported by
Ameritech Michigan to the chairman of the MPSC. incidents of slamming increased
in Michigan by over 75 percent - in one month - from 2,931 in May, 1998 to 5,207
in June. 11 The Michigan legislature recognized the increase in the slamming problem
and quickly enacted anti-slamming legislation.

Rates. In its efforts to persuade the Michigan legislature to pass the Michigan
Telecommunications Act CMTA") in 1991, Ameritech argued that the state would
be harmed by its existing archaic telecommunications laws and that basic telephone
rates would not increase as a result of the MTA. Indeed, between the passage of the
MTA and 1995, Ameritech introduced intrastate long distance price cuts and optional
discount calling plans that saved consumers more than $300 million. The average
rate Ameritech Michigan customers paid each month for basic residential service
dropped from $9.00 in 1987 to $7.00 in 1993, when inflation is considered. 12

11

12

See letter dated July 21. 1998, from Robert N. Cooper, President, Ameritech
Michigan, to John G. Strand, Chairman, MPSC.

Testimony of John M. Dempsey, Ameritech Assistant General Counsel,
before ajoint meeting of the Michigan Senate Technology and Energy
Committee and the House Public Utilities Committee, June 7. 1995, citing a
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Thereafter, the Michigan legislature modified the MTA to require Ameritech
to set the price of basic local exchange service at or above the Total Service Long
Run Incremental Cost in an effort to provide a level playing field for new competi
tors. This change in law dictated substantial rate restructuring and re-balancing.
Certain of Ameritech Michigan's rates have fallen, while others have increased.
Although the Michigan Consumer Federation is correct in stating that the rate for
"unlimited" service has increased significantly, this statement is misleading because
few residential customers need or choose an unlimited number of calls per month.
Rather most residential customers subscribe to ''Call Plans:' which provide basic
local exchange service with a specified number of call origination units for a flat rate
with calls above that number being charged on a per call origination basis (e.g., Call
Plan 50 and Call Plan 400). For example in 1998, only 0.9 percent of Ameritech's
residential customers in Michigan have subscribed to the unlimited and extended
calling plans. In contrast. 71.4 percent. have subscribed to Call Plan 400; 27.7
percent. to Call Plan 50. Most notably, Ameritech Michigan's overall local rates,
remain 7 percent below the national average for touch tone service."

Parties have made vague. unsupported allegations of poor service quality in
Michigan and Ohio. I~

Response: These vague allegations concerning Ameritech's service
quality are wholly false. As demonstrated in the Affidavit of Wharton B. Rivers, Jr.,
President of Ameritech Network Services. filed with the Public Interest Statement,
Ameritech has extensive procedures for assuring a level of service quality that meets
or exceeds state requirements. Moreover. the state public utilities commissions have

study performed by Western Michigan University.

13

I~

Comparison is based upon 1997 industry average rates from The Industry
Analysis Division's Reference Book of Rates, Price Indices and Expenditures
for Telephone Service (July 1998) <http://w"WW.fcc.gov/ccb/stats> and 1997
Ameritech Michigan average tariffed rates for Detroit, Grand Rapids, and
Saginaw, Michigan.

See Mich. Consumer Fed. at 15; Consumer Coalition at 19-20; Edgemont
Coalition at para. 5.
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established service quality benchmarks for intrastate service where they deem it
appropriate, and the state commissions are the appropriate forums for dealing with
such issues. I) Accordingly. these state issues are not appropriate for consideration by
the FCC in the context of this merger application. 16

4. Billing and Collection.

Pilgrim Telephone alleges that discontinuation of a billing and collection
agreement demonstrates lack of good faith by Ameritech. 17 Similarly, JSM
Telephage alleges that Ameritech has refused to provide it, as a CMRS provider,
\vith desired interconnection. 18 While the allegations of JSM Telepage are vague and
unclear. Ameritech believes that this allegation concerns Ameritech' s September
1997 notification of its plan to withdraw the "reverse billing" option in Wisconsin.

Response: These frivolous allegations do not represent any violation
of federal statute or regulation. nor do they raise any anticompetitive considerations.
Accordingly. they should not be addressed in the context of this merger. Indeed, one
of the specific complaints raised in the merger approval process is from a company
complaining that Ameritech has refused to bill for dial-a-porn. 19 The proper forum
for specific complaints against common carriers is a Section 208 complaint proceed
ing. not a license assignment/transfer of control proceeding. 20

Pilgrim Telephone neglects to disclose that the billing and collection agree
ment between Ameritech and Pilgrim Telephone expired recently pursuant to its
terms and that Pilgrim is essentially asking the FCC to ignore its own cramming

15

16

17

18

19

20

See SNET. para. 43.

See LA PUC II.

See Pilgrim Tel. at 3-4.

See JSM at 1-3 (alleging refusal to provide CMRs provider with
interconnection it desires).

See Pilgrim Tel. at 3-4.

See,~. Bell Atlantic Mobile Sys., Inc., 10 FCC Rcd 13368, 13380, para. 37
(1995).
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guidelines. Specifically. Ameritech's concern about entering into a new agreement
with Pilgrim Telephone stems from certain programs for which Pilgrim Telephone
bills (e.g.. dial-a-porn programs). Ameritech has established nondiscriminatory
billing guidelines setting forth the types of programs for which Ameritech will bill.
In generaL Ameritech's billing guidelines specify Ameritech's policy that it will not
bill for programs that may be objectionable to subscribers for reasons such as
levvdness or excessive pricing.~1 Indeed. the FCC-endorsed Anti-Cramming Best
Practices Guidelines specifically provide that local exchange carriers should screen
products. services. and service providers prior to approval for inclusion on the
telephone bill.n

Ameritech has no intention to stop providing billing services for third party
carriers. Indeed. the 1996 Act requires a BOC to provide the same billing services
provided to its interLATA affiliate on a nondiscriminatory basis to third party
carriers. 13 Most notably, Pilgrim Telephone's allegations ignore that in 1986 the
FCC de-tariffed. and virtually de-regulated. billing services after finding the service
to be competitive.~-1 Pilgrim Telephone in the context of this merger is simply asking
the FCC to re-regulate billing services and to force Ameritech to bill for services

21

13

Regarding Pilgrim Telephone's allegations that Ameritech has changed its
policies to mirror those of SBC, Ameritech responds that it has had no
conversations with SBC regarding the respective billing and collection
policies of the companies. Ameritech. however. has been a leader in imple
menting tough anti-cramming practices and. in fact. recently participated in
the FCC's Industry Workshop on Cramming.

See generally News Release, "FCC and Industry Announce Best Practices
Guidelines To Protect Consumers from Cramming." July 22, 1998
<http://www.fcc.gov/bureaus/common_carrier/newsJeleases/1998/nrcc8050.
html>. '"Cramming" refers to the inclusion of unauthorized, misleading, or
deceptive charges for products or services in end-user customers' local
telephone bills.

See generally 47 USc. § 271(c). (e).

See Detariffing of Billing and Collection Servs., 102 F.c'C.2d 1150 (1986),
recon. denied. 1 FCC Red 445 (1986).
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which customers find offensive and which historically have been the subject of
cramming and excessive rates. 15

Contrary to JSM Telepage's allegations. billing options are not a form of
interconnection under either the 1996 Act or FCC orders. Nevertheless. Ameritech
has provided JSM Telepage with an extended period of time (i.e .. until March 31,
2000) within which to migrate from reverse billing. Further. Ameritech has been
involved in active negotiations with JSM Telepage. which have included multiple
traffic studies on alternative billing options. JSM Telepage, in stark contrast, has
refused to enter formal negotiations with Ameritech even though its existing contract
does not provide for reverse billing.

5. Reciprocal Compensation.

Certain CLECs have alleged falsely that Ameritech has refused to pay
reciprocal compensation for local calls originated on Ameritech's network and
ultimately terminated to Internet service providers ("ISPs·').16

Response: These matters are currently the subject of proceedings
before the FCC and state courts and commissions and thus are inappropriate for
consideration in the context of this merger. 17

25 Even if Pilgrim Telephone's allegations were supportable, they would not
provide a basis for denying this merger. See SNET, paras. 33-34.

See MCI at 4-5 (alleging that Ameritech has refused to pay reciprocal com
pensation for local calls originated on Ameritech's network and terminated to
ISPs); Time Warner at 7 (alleging refusal to pay CLECs reciprocal compen
sation in Illinois. Michigan. Wisconsin, Indiana. and Ohio); AT&T at 18
(alleging Ameritech has ignored Michigan PSC orders to pay new entrants
when they transport Ameritech traffic); see also e.spire at 15.

See Bell AtlanticlNYNEX, para. 221. Furthermore. even if the allegations
\vere determined to be accurate, Ameritech's policy regarding the compensa
tion of CLECs for certain types of calls would not provide a basis for the
denial of this merger. See SNET, para. 34.
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Moreover. contrary to the allegations. it is publicly known that Ameritech has
paid CLECs reciprocal compensation on calls to ISPs who take local service from a
CLEC in Illinois. Michigan. and Wisconsin. where it is required to do so by order of
the state commissions.]8 In Ohio and Indiana. as even Time Warner acknowledges.
final decisions regarding the issue of whether reciprocal compensation is owed on
calls to CLECs' ISP customers have not been issued.]9 Accordingly, Ameritech is
not currently paying reciprocal compensation for Internet-based calls to CLECs in
Ohio and Indiana. Ameritech. however. is funding an escrow account for disputed
amounts pending final determination of the issue in Ohio and Indiana.

Ameritech is continuing to pursue legal challenges of the Illinois. Michigan,
and Wisconsin state commission orders based on the jurisdictional nature of the
calls. As the FCC recognizes. the jurisdictional nature of Internet-bound traffic is an
issue currently pending in a number of proceedings. 30 And, indeed. in its recently
released GTE ADSL Decision. the FCC has indicated that Internet-bound traffic is
interstate in nature. 31 Further. the FCC specifically declined to consider BellSouth's
umvillingness to pay reciprocal compensation for traffic delivered to ISPs located
within the same local calling area as the end user when assessing whether BellSouth
satisfies the competitive checklist in Louisiana. 3

] Similarly. in the context of this

See Ameritech, BA Start Paying CLECs Local Compensation on ISP Calls in
14 States, State Telephone Regulation Report. Vol. 16. No. 21, Oct. 16, 1998,
at 1.

See Time Warner at 7.

30

31

See Application of BellSouth Corp., BellSouth Telecomms., Inc., and
BellSouth Long Distance, Inc. for Provision of In-Region, InterLATA Servs.
in La.. CC Docket No. 98-121, Memorandum Opinion and Order, FCC 98
271, para. 303 (reI. Oct. 13, 1998) (FCC noting that the issue of a LEe's
obligation to pay reciprocal compensation for traffic delivered to ISPs is
pending in a number of proceedings).

See GTE Tel. Operating Cos.. GTOC Tariff No. 1, GTOC Transmittal No.
1148, CC Docket No. 98-79, Memorandum Opinion and Order, FCC 98-292
(reI. Oct. 30. 1998) ("GTE ADSL Decision").

See Application of BellSouth Corp.. Bellsouth Telecomms., Inc. and
BellSouth Long Distance, Inc. for Provision of In-Region, InterLATA Servs.
in La.. CC Docket No. 98-121. Memorandum Opinion and Order, FCC 98-
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merger application. the FCC should not consider Ameritech's unwillingness to pay
reciprocal compensation for ISP-bound traffic in those states where the regulatory
commissions have not yet reached a final determination on the matter. When the
issue has been finally resolved. Ameritech has moved quickly to settle on the amount
due to the CLECs and to pay promptly the compensation owed. For periods of
dispute. Ameritech has established and funded an escrow account for disputed
reciprocal compensation amounts.

6. Annual Depreciation Charges.

The Michigan Consumer Federation appears to suggest that Ameritech is not
making adequate capital expenditures in Michigan."

Response: As a jurisdictional matter. state PUCs are solely responsi
ble for and capable of dealing with intrastate service quality and rate-related issues,
and thus such issues are inappropriate for consideration in the context of this
merger.'~

Contrary to the allegations. Ameritech's capital spending on average exceeds
depreciation charges throughout Ameritech's region. In any given financial quarter,
however. depreciation may exceed capital expenditures due to large capital expendi
tures made during the previous quarter. or to be made in a future quarter. 35

271. para. 303 (reI. Oct. 13. 1998).

33

35

See Mich. Consumer Fed. at 13 (alleging that Ameritech took annual depreci
ation charges that exceeded total plant acquired in that year).

See LA PUC II: SNET, para. 43.

See Ameritech 1997 Annual Report to Shareholders (visited Nov. 10, 1998)
<http://www.ameritech.comJinvestor/annualsI1997/aarOOl.html> (reporting
capital expenditures of $2.651 billion and depreciation/amortization of
goodwill expense of $2.521 billion); Ameritech 1998 News Release,
"Ameritech Earnings Grew 12 Percent in Third Quarter as Gains in Data
Services. European Investments Drive Record Results" (Oct. 15, 1998)
<http://www.ameritech.com/medialreleases/release_I 644.html> (reporting,
for 9 months ended Sept. 30. 1998. capital expenditures of $2.147 billion and
deprecation/amortization of goodwill expense of $2.022 billion).
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To the extent the Michigan Consumer Federation is indirectly complaining
about Ameritech's infrastructure investment. its complaint lacks any merit whatso
ever. In fact. no other carrier has made infrastructure investment of the level that
Ameritech is making in Michigan. Specifically. as reported in ARMIS reports filed
with the FCC. Ameritech Michigan has invested over $8.5 billion in building an
advanced telecommunications infrastructure, and its network includes over 550,000
miles of fiber optic cable in Michigan. Overall Ameritech has increased its capital
expenditures in its region from under $2 billion in 1994 to almost $3 billion in 1998 
- an approximately 50 percent increase. Moreover. as reported in its 1997 Annual
Report to Shareholders, Ameritech continuously expands and upgrades its local
phone network. In 1997, approximately $1.9 billion of total capital expenditures
went toward the core phone network.

7. Shared Transport.

The large interexchange carriers allege that. in light of the decision by the
United States Court of Appeals for the Eighth Circuit affirming the FCC's Shared
Transport Order in CC Docket No. 96_98,'6 Ameritech's refusal to provide "shared
transport" on an unbundled basis violates Section 251(c)(3).'7

Response: As these commenters are well-aware, the issue of shared
transport is currently the subject ofjudicial review'S and, therefore. is not appropriate
for consideration in the context of this merger application. '9 And, of course,

36

:17

38

39

Implementation of the Local Competition Provisions in the Telecomms. Act
of 1996, Third Order on Reconsideration. 12 FCC Red 12460 (1997)
("Shared Transport Order'").

See Sprint at 53; AT&T at 17: MCI at 4-5; see also Tex. Pub. Util. Counsel at
1.

See Petition for Rehearing of Petitioners Ameritech Corp., the Southern New
England Telephone Company, Southwestern Bell Telephone Co., and US
West. Inc., and Intervenors Bell Atlantic Telephone Companies. GTE Enti
ties, and United States Telephone Association, Southwestern Bell Tel. Co. v.
FCC, Nos. 97-3389/3576/3663/4106 (filed 8th Cir. Sept. 23, 1998).

See SNET, para. 29.
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Ameritech will comply with any final, non-appealable judicial order. On August 10,
1998, the United States Court of Appeals for the Eighth Circuit affirmed the FCC's
Shared Transport Order.-1O At the same time. the Eighth Circuit reaffirmed its prior
ruling of law that the Telecommunications Act of 1996 (the "1996 Act") prohibits
the FCC from requiring "incumbent LECs to make available pre-combined packages
of already assembled network elements (i.e .. platforms) .. ·-11 The Eighth Circuit in
Southwestern Bell also concluded that "switching and transport are distinct network
elements.··-1c

Ameritech contends that Southwestern Bell overlooks a critical technical
point: incumbent LECs cannot provide "shared transport" separately from local and
tandem switching. -13 The functionality of "shared transport" can be made available
only as part of a pre-assembled combination of distinct switching and transport
elements that make up the incumbent LEes network. The basis for Ameritech's
rehearing petition is that "shared transport" - although comprised solely of
interoffice transmission facilities - can be delivered only in combination with
switching. Yet. as the Eighth Circuit previously has held. incumbent LECs are not
required to provide such preassembled combinations of distinct network elements.H

-10

-11

-1-1

Southwestern Bell Tel. Co. v. FCC. 153 F.3d 597 (8th Cir. 1998).

Id. at 606.

Id. at 601.

See generally Ex Parte Filing Letter (CC Dkt Nos. 97-121, 97-137, 97-208,
97-231, and 96-98). dated Sept. 8. 1998. to Magalie Roman Salas, Secretary,
FCC from Lynn S. Starr. Executive Director Federal Relations (attaching
Section 271 Status Report, updated as of Sept. 3. 1998. which noted technical
feasibility issues associated with providing shared transport unbundled from
switching).

See Iowa Utilities Bd. v. FCC. 120 F.3d 753. 813 (8th Cir. 1997), cert.
granted. 118 S. Ct. 879 (1998). The FCC. however, has appealed the Eighth
Circuit's decision in Iowa Utilities Board which vacated the rule requiring the
provision of existing preassembled combinations of network elements (the
so-called "UNE Platform"). Briefing has been completed and the United
States Supreme Court heard oral argument on October 13, 1998. Therefore,
the underlying issue of whether existing combinations can be required
consistent with the 1996 Act should be resolved by the Supreme Court in the

13



Incumbent LECs thus may not be forced to provide what the FCC refers to as
"shared transport'" Because Southwestern Bell appears to overlook this undisputed
technical fact and. as a result. is inconsistent with Iowa Utilities Board. Ameritech
has filed a petition for rehearing.45 Contrary to AT&T's assertion. Ameritech's
exercise of the procedural right to pursue appellate review in no way constitutes a
"civil disobedience campaign"46 - just as it is no such campaign when AT&T appeals
FCC decisions. The FCC has long recognized that it cannot and should not sanction
its regulatees for exercising the right to file pleadings. lobby, and take other actions
betore federal, state, and local governmental bodies. 47

8. Universal Service.

Parties have alleged that Ameritech failed to carry out its commitment to
provide and promote telephone lifeline services in Ohio and breached the Universal
Service Assistance ("USA") Agreement made with consumer parties in that state in
October 1997.48

first half of 1999.

45

46

48

See Petition for Rehearing of Petitioners Ameritech Corp., the Southern New
England Telephone Company. Southwestern Bell Telephone Co.. and US
West. Inc .. and Intervenors Bell Atlantic Telephone Companies, GTE Enti
ties. and United States Telephone Association, Southwestern Bell Tel. Co. v.
FCC. Nos. 97-3389/3576/3663/4106 (filed 81h Cir. Sept. 23, 1998).

See AT&T at 17.

See. ~. Referral of Questions from General Communications, Inc. v.
Alascom. Inc.. 4 FCC Rcd 7447. 7450-51 (1988) (licensee did not abuse
administrative process when it opposed or sought conditional grants of
competitors' applications by raising legitimate public policy questions before
the FCC); Application of United Transmission Inc. and United Tel. Co. of
Mo.. 67 F.C.C.2d 662.671-75 (1978) (licensee's efforts to persuade local
authorities in letters and other communications with city officials to grant a
cable television franchise were a '"legitimate attempt to induce government
action, and to predicate sanctions thereupon would raise serious Constitu
tional questions").

See Parkview Areawide Seniors at Section 4 of Specific Comments;
Edgemont Coalition. para. 4; Consumer Coalition at 24-25.
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Response: This matter is currently pending before the Public Utility
Commission of Ohio ("PUCO")~9 and should not be subject to review as part of this
merger application. 50

The allegation by Parkview Areawide Seniors that Ameritech has failed to
provide lifeline services is simply false. Ameritech Ohio participates in both the
federal and state programs designed to provide subsidized residential telephone
service to low-income consumers. The federal Lifeline program currently provides
eligible consumers a $5.25 per month credit. The federal Link Up program offers
assistance valued at one-half of the applicable service charge for connection or $30,
whichever is less. Ameritech Ohio's enrollment in its universal service programs
currently is over 50.000 customers.

Ameritech Ohio's universal service program also includes commitments made
in the USA Agreement. which was negotiated with input from consumer organiza
tions as part of Ameritech Ohio's alternative regulation case. USA offers a second
alternative subsidy of $1 0.20. which is available to anyone qualifying for the federal
Lifeline or Link Up programs and is also available to participants in the Ohio Works
First program and recipients of Disability Assistance who may not otherwise qualify
for the federal assistance.

The issue of whether Ameritech is sufficiently publicizing the availability of
the federal and state universal service subsidies is currently pending before, and
should be resolved by, the PUCO. 51 In any event, Ameritech Ohio has more than

~9

50

51

See In the Matter of the Application of Ameritech Ohio (Formerly Known as
The Ohio Bell Tel. Co.) for Approval of an Alternative Form of Regulation.
PUCO Case No. 93-487-TP-ALT, Entry (July 6, 1998). Similarly, as the
Consumer Coalition recognizes (see Consumer Coalition at 31-32 & n.17),
the issue of whether a late-payment charge represents a rate increase
prohibited by the USA is currently pending before the PUCO. See In the
Matter of the Application of Ameritech Ohio to Revise its Exchange and
Network Services Tariff. P.U.C.O. No. 20, to Add Late Payment Charges for
Residential Customers, PUCO Case No. 97-597-TP-UNC. Finding and
Order, 1997 Ohio PUC LEXIS 1000 (Ohio PU.c. Dec. 23, 1997).

See Bell AtlanticlNYNEX. para. 221; SNET, para. 43.
- --

See In the Matter of the Application of Ameritech Ohio (Formerly Known as
15



fulfilled its requirements to promote universal service offerings by, for example:
promoting the USA program through annual mailings to more than 750,000 low
income residents, community outreach programs. and printing and distributing
informational material. Ameritech Ohio has also sent annual bill page messages to
every Ohio customer. attended conferences and meetings geared toward eligible
customers. worked with other utilities to produce and publish a low-income support
informational booklet. and installed and funded telephones located in the county
offices of the state Department of Human Services that connect callers directly with
Ameritech's USA information hot-line. Ameritech also funds a work group that
handles only USA inquiries: Callers receive detailed information about available
subsidies and eligibility requirements. and Ameritech pays for toll-free telephone
servIce.

9. Lack of ParitylPerformance Measures.

General Response: The allegations concerning lack of parity pertain
directly to Ameritech's compliance \vith the Section 271 competitive checklist. The
proper forum for any allegations regarding Ameritech's compliance (or lack thereof)
with the competitive checklist is a BOC Section 271 Application proceeding, not a
license transfer of control proceeding. Similarly. the proper forum for CoreComm's
list of alleged service processing complaints is a contract enforcement proceeding,
not a license assignment/transfer of control proceeding. 51 Nevertheless. set forth
below are Ameritech's responses to the specific allegations concerning lack of parity.

A. CLECs have alleged that Ameritech lacks a high "flow through" rate
(i.e .. how long an order proceeds through processing without human
intervention).5:1

The Ohio Bell Tel. Co.) for Approval of an Alternative Form of Regulation,
PUCO Case No. 93-487-TP-ALT. Entry (July 6, 1998).

52

53

See Bell AtlanticlNYNEX, para. 210 (concluding that review of performance
measurement objectives is best addressed in ongoing rulemaking proceed
ings); see also Bell Atlantic Mobile Sys.. 10 FCC Rcd at 13380, para. 37.

See CoreComm at Attachment (alleging lengthy lag times in order process
ing/lack of adequate information regarding order processing and rejection of
CLEC orders with conflicting explanations); see also Sprint at 54 (question
ing Ameritech performance measures).
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Response: These allegations are simply without merit. Ameritech
maintains high flow through rates and has participated extensively in the FCC's
ongoing proceeding on Performance Measures. CC Docket No. 98-56. 54 Moreover,
Ameritech believes there are approximately 100 different measurements that are
relevant to demonstrating both performance quality and parity. These measures
cover the following categories of services: (1) pre-ordering and ordering processes
and cycle time; (2) reliability and availability of Operations System Support
(""aSS"); (3) resale performance: and (4) unbundled network element performance.
Ameritech tracks its performance in each category on an individual carrier basis and
makes industry average data. as applicable. available to each carrier in written reports
that are discussed at service management meetings held on a regular basis. Parity
comparisons with retail equivalents. where appropriate. are also provided to carriers.

Ameritech is also working diligently with the respective state commissions to
develop and define comprehensive performance plans. which would include agree
ment on appropriate performance measurements. calculations of such measurements,
standards for performance, and consequences of breach of such performance stan
dards. 55

B. CLECs allege that Ameritech has failed to provide enough measure
ments to determine nondiscriminatory treatment in access to Opera
tions System Support r-ass·').56

Response: The FCC is currently examining what ass measurements
should be adopted in a separate proceeding and Ameritech has participated

See generally Ameritech Comments. CC Docket No. 98-56, filed June 1,
1998: Ameritech Reply Comments. CC Docket No. 98-56, filed July 6, 1998.

55

56

See.~. Ex Parte Letter (CC Docket No. 98-56), dated Nov. 10, 1998, to
Magalie Roman Salas. Secretary, FCC. from James K. Smith, Director,
Federal Relations, Ameritech (attaching Ameritech's proposed performance
plan filed with the Michigan Public Service Commission in MPSC Case No.
U-11830 on Nov. 2,1998).

See CoreComm at 3, Attachment; MCI at 4 (noting FCC Mich. Section 271
Order finding failure to provide nondiscriminatory access to aSS).
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extensively in this proceeding. 57 Ameritech will comply with any rules ultimately
adopted.58 but the merger is not the appropriate forum within which to litigate this
• '::;9lssue.-

Ameritech is currently furnishing access to its operational support systems to
over 50 carriers in its five states. Ameritech has diligently resolved ass issues
previously identified by the FCC in the Michigan Section 271 Order.60 The primary
improvements have come as a result of three factors: (1) increased use of electronic
interfaces by both Ameritech and, just as importantly, competing carriers; (2)
additional carrier experience with the use of ass services provided by Ameritech;
and (3) new documentation. via a website. setting forth in detail the procedures for
ordering and using ass.

C. Some commenting parties have raised again concerns previously
noted by the FCC in the Michigan Section 271 Order concerning
access to 911/E911 databases. 61

See generally Ameritech Comments, CC Docket No. 98-56. filed June 1,
1998; Ameritech Reply Comments. CC Docket No. 98-56. filed July 6, 1998.

58

59

60

61

See In the Matter of Performance Measurements and Reporting Requirements
for Operations Support Sys., Interconnection, and Operator Servs. and
Directory Assistance, CC Docket No. 98-56, Notice of Proposed
Ru1emaking, 13 FCC Red 12817 (1998).

See Bell AtlanticlNYNEX, para. 21 0 (concluding that review of performance
measurement objectives is best addressed in ongoing rulemaking proceed
ings).

Specifically, Ameritech provides access to ass within substantially the same
time and in the same manner as Ameritech provides the service to itself.
Ameritech does not provide "firm order confirmation" to itself; the system
either accepts or rejects the order. See Application of BellSouth Corp.,
BellSouth Telecomms, Inc., and BellSouth Long Distance, Inc. for Provision
of In-Region, InterLATA Servs. in La.. CC Docket No. 98-121,
Memorandum Opinion and Order, FCC 98-271 (reI. Oct. 13, 1998) (defining
nondiscriminatory access to ass as "substantially the same time and
manner," and not "equal" to the RBOC itself).

See Mich. Consumer Fed. at 16 (alleging "sluggish" database performance in
18



Response: These parties are simply rehashing points previously
raised in the context of a Section 271 application. As Ameritech recently reported to
the FCC, reconciliation of the E911 databases in Michigan has been completed.
Ameritech has committed to provide additional 911 performance reporting that it
believes demonstrates that it meets the Section 251 nondiscriminatory access
standard. 6

]

to. Number Portability.

Time Warner alleges that Ameritech has failed to provide long term number
portability in Ohio, Indiana, and Wisconsin. Time Warner further claims that
Ameritech's method of processing orders for porting numbers has caused Time
\Varner's customers to suffer inconvenience and safety concerns. 63

Response: The proper forum for specific complaints regarding long
term number portability against common carriers is a Section 208 complaint
proceeding. not a license assignment/transfer of control proceeding.6

-1 Time Warner's
allegation against Ameritech's choice of local number portability ("'LNP")-related
technologies. network architecture. and processes is without merit because
Ameritech's LNP technologies, architecture. and processes were developed and
adopted by the Midwest Regional LNP Workshop and were approved by the FCC.
To the extent Time Warner had legitimate concerns about these matters, Time
Warner should have raised such concerns in the appropriate industry forums
responsible for their development.

911 service in Michigan); MCI at 4 (citing FCC Michigan Section 271 Order
findings regarding nondiscriminatory access to 911 /E911 services).

See Ex Parte Filing Letter (CC Docket Nos. 97-121, 97-137, 97-208, 97-231,
and 96-98), dated Sept. 8, 1998, to Magalie Roman Salas, Secretary, FCC,
from Lynn S. Starr, Executive Director Federal Relations (attaching Section
271 Status Report. updated as of Sept. 3.1998).

63 See Time Warner at 5-6.

See. e.g.. Bell Atlantic Mobile Sys., 10 FCC Rcd at 13380, para. 37.
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While Ameritech's processing of some of the LNP orders for Time Warner's
customers has not been flawless. Time Warner \vholly fails to acknowledge that its
own performance has contributed to the problems that it experienced. For example,
Time Warner refused to accept order training offered by Ameritech for LNP, failed
to follow ordering procedures. failed to attend regularly Ameritech's CLEC forums,
and generally demonstrated an unwillingness to \vork cooperatively with Ameritech
in coordinating cut-overs of LNP.

On September 30, 1998. executives from Ameritech and Time Warner met in
Chicago to discuss informally how the business relationship between the companies
could be improved. Following this meeting. Ameritech believed that some consen
sus had been reached on how the business relationship and LNP processes could be
improved. Rather than continue to work cooperatively to resolve disputes, Time
Warner has instead pursued a complaint with the state regulatory commission in
Ohio in violation of the provision in the Time Warner Interconnection Agreement
concerning alternative dispute resolution (Article XXXIV).65

11. IntraLATA Toll Dialing Parity.

AT&T alleges that Ameritech has refused to provide intraLATA toll dialing
parity in Michigan notwithstanding a Michigan PSC order issued four years ago. 66

Response: Intrastate policy issues. such as intraLATA toll dialing
parity, are appropriately handled by state regulatory commissions and courts; such
issues are inappropriate for consideration in the context of this merger. 67

AT&T's allegation fails to reflect that the Michigan Court of Appeals
reversed the Michigan PSC's orders requiring full implementation of intraLATA toll
dialing parity prior to receipt of interLATA relief in Michigan.68 In Michigan, in

65

66

67

68

See In the Matter of the Complaint of Time Warner Telecom of Ohio, L.P. v.
Ameritech Ohio. PUCO Case No. 98-1438-TP-CSS.

See AT&T at 18.

See LA PUC II; SNET. para. 43.

See Ameritech Mich. v. Michigan Pub. Servo Comm'n, 583 N.W.2d 458,468
(Mich. Ct. App. 1998). leave to appeal granted.
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accordance with its statutory duty. Ameritech implemented toll dialing parity to 10
percent of its customers by January 1. 1996.69 Further. despite the Michigan Court of
Appeals decision that no further dialing parity implementation is required prior to
interLATA relief. Ameritech has implemented dialing parity for 70 percent of its
lines pursuant to an implementation plan filed with the Michigan PSC in November
1996.

12. Anti-competitive Behavior Related to Ameritech New Media.

Time Warner has alleged that Ameritech has used its control over telephone
poles to discriminate in favor of its cable subsidiary and to subsidize video service
offerings by distributing cash vouchers to Ameritech New Media new and potential
cable subscribers. -0

Response: The allegations concerning the AmeriChecks programs are
currently the subject ofjudicial proceedings7l and are inappropriate for consideration
in the context of this merger. 7:' Moreover. allegations against Ameritech New
Media's past conduct do not materially weigh against the demonstrations that have
been made that this merger serves the public interest. n Moreover, many of the
allegations of Time Warner and the other cable monopolists reflect their use of the

69

70

71

7?

See Michigan Telecomms. Act. M.C.L. §§ 484.2312a and 484.2312b.

See Time Warner at 8; see also Mich. Consumer Fed. at n.16 (stating that- ---
Ameritech offered customers discounts redeemable toward
telephone service).

See In re: The Complaint of the Michigan Cable Telecomms. Ass'n, et al.
Against Ameritech for violation of the Mich. Telecomms. Act and an
Application for Investigation under the Telecomms. Act and the Mich.
Consumer Protection Act, MPSC Case No. U-11412, 183 P.U.RAth 72
(Mich. P.S.c. 1997), appeal filed Ameritech Mich. v. Michigan Pub. Servo
Comm'n. Mich. Ct. App. Docket No. 209011; Ameritech Ohio v. Pub. Utils.
Comm'n of Ohio. Ohio S. Ct. Case No. 97-1618. on appeal from Pub. Utils.
Comm'n of Ohio Case No. 97-654-TP-CSS.

See Bell AtianticlNYNEX. para. 221.

See SNET, para. 33.
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regulatory process to attempt to ward off or hamstring effective competition from
Ameritech New Media.

Ohio Pole Attachment Complaint. The Ohio Cable Telecommunications
Association filed a complaint against Ameritech Ohio \vith the Public Utility
Commission of Ohio (""PUCO") claiming that Ameritech Ohio had provided
discriminatorily favorable pole attachments to Ameritech New Media in comparison
\vith those provided to other cable operators in the state. The PUCO ultimately
found that Ameritech Ohio had not provided proper notice of the change in pole
attachment policy.~~ Ameritech Ohio has complied with the PUCO decision,
including revising its policy with regard to notifications of changes in pole attach
ment policy.

AmeriChecks Program. As a cable overbuilder competing with incumbent
monopoly cable operators. Ameritech Nev.: Media explored ways of promoting its
cable service. Ameritech New Media developed a promotion through which it
provided its subscribers with an AmeriCheck in the amount of $1 0 that could be used
to pay for most Ameritech services. including Ameritech local phone. cable, or
cellular bills. Ameritech New Media viewed its marketing program as the type of
innovative. competitive marketing package that the 1996 Act was designed to
encourage. These checks were paid for and forwarded by Ameritech New Media.
The Michigan Cable Telecommunications Association filed a complaint with the
MPSC alleging that the AmeriChecks program violated the Michigan Telecom
munications Act because it amounted to the provision of basic local exchange service
in combination with unregulated cable service at a price below the total service long
run incremental costs in violation of Section 305(3) of the Michigan
Telecommunications Act. The MPSC ultimately agreed. While Ameritech is in
compliance with the MPSC order. Ameritech Michigan has filed an appeal of this
decision which is currently pending before the Michigan Court of Appeals. 75

See Ohio Cable Telecomm. Assoc. v. Ameritech Ohio, Case No. 96-1027
TP-CSS. Opinion and Order. 1997 WL 280132 (Ohio P.U.c. Apr. 17, 1997).

See In re: The Complaint of the Michigan Cable Telecomms. Ass'n, et al.
Against Ameritech Mich. for violation of the Mich. Telecomms. Act and an
Application for Investigation under the Mich. Telecomms. Act and the Mich.
Consumer Protection Act. MPSC Case No. U-11412, 183 P.U.R.4th 72
(Mich. P.S.c. 1997). appeal filed Ameritech Mich. v. Michigan Pub. Servo
Comm'n, Mich. Ct. App. Docket No. 209011.
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The Ohio Cable Telecommunications Association filed a complaint with the
PUCO alleging that Ameritech Ohio violated Sections 4905.33 and 4905.35 of the
Ohio Revised Code by charging cable customers less than others and Section 254(k)
of the Communications Act of 1934. as amended. by subsidizing its affiliate's cable
service. The PUCO concluded that. through the use of AmeriChecks, cable subscrib
ers were paying less for their phone service than nonsubscribers and that the program
constituted illegal price discrimination. The PUCO ordered Ameritech Ohio to stop

accepting AmeriChecks as payment for local phone service. While Ameritech is in
compliance with the PUCO order. Ameritech Ohio has filed an appeal of the PUCO
order \vhich is currently pending before the Ohio Supreme Court.'6

13. Compliance with Section 271 Competitive Checklist.

Several CLECs cite Ameritech's failure to receive Section 271 authorization
as indicative of attempts to prevent local exchange competition. 77

Response: The determination of whether the proposed merger is in
the public interest should not be affected by whether the FCC has authorized
Ameritech or SBC to provide in-region interLATA services. The fact that
Ameritech. like the other BOCs, has not yet received in-region interLATA
authorization in no way suggests that the merger does not serve the public interest,
convenience, and necessity. 78

Ameritech has made great strides in opening its local markets and fulfilling
the requirements of Section 271. In response to the FCC's Michigan Section 271

Ameritech Ohio v. Pub. Utils. Comm'n of Ohio. Ohio S. Ct. Case No. 97
1618, on appeal from Pub. Utils. Comm'n of Ohio Case No. 97-654-TP-CSS.

77 See Time Warner at 2,4-5; Sprint at 53; e.spire at 16; see also Time Warner
at 6 (alleging that Ameritech has failed to provide interconnection at least
equal in quality to that provided to itself in Indiana); e.spire at 14-16 (claims
Ameritech ignores its interconnection obligations until ordered by regulator
or court).

See Bell AtlanticlNYNEX, para. 203. See generally Joint Opposition of SBC
Communications, Inc. and Ameritech Corp. to Petitions To Deny and Reply
to Comments at Section III.D.2.



Order, Ameritech reviewed every "gap" identified by the FCC and has fixed all of
the operationaL OSS. or performance related issues identified. Indeed, in January
1997. Ameritech initiated a collaborative review with FCC staff to work on fixing
the "gaps" identified by the FCC and on how to demonstrate Ameritech's implemen
tation of those checklist items. This collaborative process has involved twelve
different meetings with FCC staff through and including May 1998. In September
1998. Ameritech submitted a follow-up paper demonstrating why Ameritech believes
that it is in compliance with the competitive checklist in Michigan.]')

But for two legal issues currently pending in the appellate courts -- the UNE
Platform. pending before the Supreme Court. and shared transport. pending before
the United States Court of Appeals for the Eighth Circuit -- Ameritech stands
prepared to file quickly an application for Section 271 authorization in Michigan.
The absence of a recent Ameritech Section 271 filing reflects the realization that the
most efficient course of action is to wait until the legal disputes are resolved. It is
not an indication that Ameritech favors protection of its local markets rather than
opening its local markets or that Ameritech does not intend to seek Section 271
authorization.

14. Qwest Teaming Arrangement.

Several commenters cite to the FCC's recent decision concerning Ameritech's
teaming arrangement with Qwest as somehow demonstrative of an anticompetitive
tendency by Ameritech.80

Response: As even the commenters seem to acknowledge, the Qwest
business arrangement is being addressed in a separate proceeding, and thus this issue
should not be re-Iitigated in the context of this merger. 81 The FCC's recent decision

79

80

81

See Ex Parte Filing Letter (CC Dkt Nos. 97-121, 97-137, 97-208, 97-231, and
96-98). dated Sept. 8. 1998, to Magalie Roman Salas, Secretary, FCC from
Lynn S. Starr, Executive Director Federal Relations (attaching Section 271
Status Report. updated as of Sept. 3. 1998).

See MCI at n.9; Pilgrim Tel. at 6 (citing Standstill Order. AT&T Corp. v.
Ameritech Corp.. File No. E-98-4 L Memorandum Opinion and Order, 13
FCC Rcd 14508 (1998»).

See, ~, Bell AtianticlNYNEX, para. 221; Bell Atlantic Mobile Sys., 10
FCC Rcd at 13380, para. 37 ("the proper forum for specific complaints
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requires Ameritech to cease marketing Qwest long distance service as part of its
Complete Access Program. based on what Ameritech believes is an erroneous
interpretation of Section 271 and the evidence before it. which resulted in the FCC's
conclusion that Ameritech was "providing" in-region long distance service. 82

Ameritech also believes that the decision is unsound as a policy matter because it
denies residential and small business consumers -- who are often overlooked by
competitive carriers -- the choice and convenience afforded by a competitively priced
package of local and long distance service on one single, convenient bill. Although
Ameritech is appealing the decision. Ameritech is complying with the FCC's order.8

:;

against common carriers is a Section 208 complaint proceeding, not a license
assignment/transfer of control proceeding"); In re McCaw and AT&T, 9 FCC
Rcd 5836. 5919-20 (1994) ("formal complaint proceedings are a more
appropriate forum"), affd sub nom. SEC Communications Inc. v. FCC, 56
F.3d 1484 (D.C. Cir. 1995).

82 See AT&T Corp. v. Ameritech. Memorandum Opinion and Order, FCC 98
242 (adopted Sept. 28. 1998) (concluding that business arrangement with
Qwest violates Section 271, but specifically declining to determine whether
arrangement violates equal access obligations under Section 251 (g)).

Ameritech Corp. v. FCC. Case No. 98-1471 (filed D.C. Cir. Oct. 13, 1998).
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Appendix B
To JOINT OPPOSITION AND

REPLY OF SBC AND AMERITECH

SBC'S RESPONSE TO SPECIFIC ALLEGATIONS

This appendix responds to allegations regarding SBC's conduct which have been made
by the commenters and petitioners. As we show, these charges are either without factual basis or
are pending in other proceedings before the Commission or in other forums. In many cases, the
opponents of the merger cite to disputes over which there are legitimate differences of opinion or
claim to report as facts matters that are merely alleged in other proceedings. None of the
allegations bear on the issues relevant to the Commission's analysis of this merger.

Section 1 of this appendix addresses the specific allegations relating to compliance with
Section 251 - many ofwhich are currently the subject of other pending proceedings and thus
play no part in the Commission's merger analysis - and we show they all are either meritless or
the subject of legitimate disputes. Section 2 discusses the allegation that SBC has failed to
comply with Section 271 - an issue that the Commission has held is not relevant in a merger
case - and we show that SBC has proceeded in good faith to open its markets to competition.
Section 3 demonstrates that the allegation that SBC is difficult in negotiations is merely an
attempt to gain leverage from this Commission in ordinary commercial disputes that are subject
to arbitration and/or regulatory oversight. Section 4 shows that the suggestion that SBC is overly
litigious is nothing more than an effort to penalize SBC for exercising its rights to question the
legality of regulatory decisions and legislative actions. Finally, Section 5 will address various
miscellaneous allegations that attempt to cast doubt on SBC's character and fitness and we
demonstrate that these attacks are unreasonable and baseless.

1. SECTION 251 COMPLAINTS

The vast majority of matters noted in the petitions and comments are complaints raised
by SBC's competitors that are already being addressed by the Commission, state public utility
commissions, and/or the federal or state courts. These allegations are nothing more than an
attempt to use the merger review process improperly to obtain concessions in unrelated
proceedings. I The Commission has refused to consider such allegations in prior merger cases
and should do so again. As the Commission stated only last month in the SBC/SNET Order:
"The Commission has regularly declined to consider in merger proceedings matters that are the

See, S<.g., United States v. B:..C, 652 F.2d 72, 91 (D.C. Cir. 1980) ("Although evidentiary
hearings and other procedural devices are useful and sometimes indispensable they may also be
exploited for unworthy purposes.").



subject of other proceedings before the Commission because the public interest would be better
served by addressing the matter in the broader proceeding of general applicability.,,2

Nondiscriminatory Interconnection

Several commenters claim that PacBell has not offered paging companies interconnection
terms and conditions that it has offered to others. 3

Response: This claim relates to a good faith dispute as to how the most favored nation or
"me-too" provision of Section 252(i) applies. The essence of the disagreement is whether a
carrier that elects a "me-too" agreement is entitled to the terms of another agreement for the
same number of years as the initial agreement or whether the carrier is only entitled to the "me
too" terms for the remainder of the initial agreement. The issue is currently pending in federal
court,4 before the FCCs and before the California PUc.6 The parties have briefed the issue, as
requested by the California PUC, and expect a decision shortly.7

Performance Measures

The Consumer Federation alleges that SBC does not provide individual performance
measures for service to CLECs and SBWT subsidiaries and that SBC has not achieved parity

2 SBC/SNET ~ 29 (refusing to address OmniPoint's argument with SBC concerning billing
and collection services to support a calling party pays service). See also SBC/Telesis ~ 38
(refusing to consider various conduct allegations, preferring to rely on "the specific enforcement
tools that Congress has given [the Commission] in the Communications Act ... [and] the
comparable tools that the [state utility commissions] have at their disposal to protect their
ratepayers from unlawful anti-competitive abuses"); BNNYNEX ~ 210 (concluding that review
of performance measurement objectives is best addressed in ongoing rulemaking proceedings);
AT&T!McCaw ~ 70 (refusing to impose equal access requirements and nondiscriminatory billing
and collection procedures as a condition of the merger as these were the subject of another
proceeding).

3 Focal Communications at 6; Level 3 Communications at 22; Hyperion Telecomm. at 21-22;
KMC Telecom at 17.

4 Airtouch PaEioE of California v. Pacific Bell, No. C 98-2216 MHP (N.D. Cal. filed May 29,
1998).

S In re Requests for Clarification of the Commission's Rules ReEarding Interconnection
Between LECs and PaEinE Carriers, CCB/CPD 97-24 (filed Apr. 25,1997).

6 In re Pacific Bell CU 1001 C) and Pacific Bell Communications Notice of Intent to File
Section 271 Application for InterLATA Authority in California, Docket Nos. R.34-04-003 et aI.,
Final Staff Report at 90-92 (Cal. Pub. Util. Comm'n Oct. 5, 1998). (These proceedings have
been consolidated and will be collectively referred to as the "PacBell Draft 271 Proceedings.)

7 This is not the only proceeding in which this issue has been raised inappropriately. The
paging carriers raised their complaints in PacBell's Draft 271 Proceeding, rather than by
arbitration as required by § 252(b).
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between service to CLECs and to SBC's retail customers and is not subject to penalties for these
alleged deficiencies. 8

Res.ponse: The adequacy of the performance measures is being addressed in pending
Section 271 proceedings, is the subject of ongoing collaborative processes with state public
utility commissions and is the subject of an outstanding FCC rulemaking.9 It should be resolved
in those proceedings, not here.

In all events, the allegations are wrong. SBC has been providing each CLEC its
individualized performance measures and those data demonstrate that SBC has been achieving
parity in its service to CLECs and its own retail customers. SBC has also been working with the
FCC, DOJ and the state commissions to provide additional performance measures to meet the
needs of these regulatory bodies and CLECs. In particular:

• SBC began working with DOJ in July, 1997, to develop a set of performance
measurements that would allow DOJ to evaluate SWBT's compliance with the
1996 Act. DOJ concluded this list would satisfy the performance measure
criteria of Section 271. 10 This list of66 measurements was filed in SWBT's
271 applications in Texas, Oklahoma, Kansas and Arkansas.

8 Consumer Federation of America/Consumers Union at 12. The Consumer Federation
purports to list "specific acts and policies ... where SBC fails to meet requirements for entry
into region long distance." !d. at 11-13. This list includes, for example, "violations of court
rulings" without including the rulings to which it refers. !d. at 11. Many of the allegations
reportedly occur in "all" SBC states. "All" is defined, however, to "mean[] that the issue has
arisen in California and at least one other SBC state and has been raised by at least three
companies." !d. at 13. These allegations clearly fail to meet the standards of Section 309 of the
Act for petitions: they do not "contain specific allegations of fact sufficient to show that the
petitioner is a party in interest," and they are not supported by affidavits of persons with personal
knowledge. 47 U.S.c. § 309(d)(i). The Commission accordingly should dismiss the complete
list of claims the Consumer Federation compiled in its comments. SBC has endeavored to
address the allegations as it understands them, and will show in any event that they are as
baseless as they are vague.

9 ~,~.g., Order Institutin& Investi&ation on the Commission's Own Motion Into Monitoring,
Performance of Operations Support Systems, PacBell's Draft 271 Proceeding; In re Performance
Measurements and Reportin& Requirements for Operation Support Systems, Interconnection, and
Operator Services and Directory Assistance, Notice of Proposed Rulemaking, 13 FCC Rcd.
12817(1998).

10 In March of 1998, Donald J. Russell, Chief of the DOJ Telecommunications Taskforce, sent
a letter to Liam S. Coonan, Esq., Senior Vice President and Assistant General Counsel for SBC
Communications, which included a list ofperformance measures. It also stated, "we are satisfied
that the performance measures listed in Attachment A, to which SBC has agreed, would be
sufficient, if properly implemented, to satisfy the Department's need for performance measures
for evaluating a Section 271 application filed in the not-too-distant future." Letter from Donald

Footnote continued on next page
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• SWBT has added over 30 additional perfonnance measurements beyond those
originally proposed by DOJ as a result of the collaborative process in Texas
and to address concerns of the CLEC Facility Based Coalition. l1

• PacBell and the CLECs have negotiated a set of 41 perfonnance measures,
with multiple levels of disaggregation as appropriate, that cover all aspects of
PacBell's relationship with CLECs. 12

• Data filed with DOJ and the FCC show that, for most of the measurements,
SWBT is providing CLECs with service that is at least on par with the
individual service provided to SWBT's retail customers. Due to random
variation, all measurements will not be in parity every month. However,
when SWBT's perfonnance data is viewed collectively, the perfonnance
provided to CLECs is in parity with that SWBT provides to its retail
customers.

• SBC's interconnection agreements also contain perfonnance measures, and
SBC is subject to liquidated damages in the event SBC fails to achieve them. 13

In addition, PacTel has proposed self-executing liquidated damages provisions
in OSS 011. 14

Operation Support Systems

A number of the commenters make a variety of allegations concerning the adequacy of
SBC's OSS, including claims regarding: (1) SBC's OSS parity with respect to resale and
UNES,15 (2) SBC's use ofmanual OSS,16 and (3) SBC's alleged backtracking from agreements

Footnote continued from previous page
J. Russell, Chief, Department of Justice Telecommunications Task Force, to Liam S. Coonan,
Assistant General Counsel, SBC Communications Inc. (March 6, 1998) (regarding SBC
perfonnance measures) (Exhibit 1 to this Appendix).

II Letter from Christian A. Bourgeacq, Senior Counsel, Southwestern Bell Telephone Co., to
Administrative Law Judge Katherine D. Farroba, Public Utility Commission of Texas (Oct. 31,
1998) (regarding Project No. 16251 - Section 271 Collaborative Process; Perfonnance
Measures Follow-Up Infonnation).

12 PacBell Draft 271 Proceeding, Final Staff Report at 58; SBC Communications Inc., Pacific
Bell, and Pacific Bell Communications, Affidavit of Gwen S. Johnson, PacBell's Draft 271
Proceeding, ~~ 6 (Cal. Pub. Util. Comm'n filed March 31,1998) ("Johnson Aff.").

13 Johnson Aff. ~~ 7-8.
14 ld. at 7.
15

16
Consumer Federation of America/Consumers Union at 12-14; Hyperion Telecomm. at 21.

Sprint, Brauer Aff. at 18-19.
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between PacBell and AT&T on OSS interfaces. 17 They also allege that the California PUC is
concerned about some of the OSS provisions in PacBell's interconnection agreements. 18

Response: None of the claims has any basis. First, SWBT does provide OSS parity with
respect to resale and UNEs. In fact, it has been praised by state public utility commissions for its
progress in this area. 19 Notwithstanding the achievements to date, SBC is continually working to
improve its OSS.20

With the exception ofproprietary marketing information, SBC makes available to CLECs
the exact interfaces that SBC's retail operations use for Pre-Ordering and Ordering, including
ConsumerlBusiness EASE, Starwriter, and SORD. 21 SBC has gone beyond parity, providing

17

18

AT&T at 20-21, Blitch Aff. ~~ 18-20.

Focal Communications at 5-6; Hyperion Telecomm. at 20-21; Level 3 Communications at
21.

19 For example, at the July Open Meeting of the Texas PUC, Commissioner Walsh stated that
she believed "that in terms of setting up procedures to handle ... CLECs' orders and also how
far [SBC is] along on the OSS, [SBC] may be further along than anybody." Meeting of the
Texas Public Utility Commission, In re Project 16251 - Investi~ation into Southwestern Bell
Telephone Company's Entry into the InterLATA Telecommunications Market in Texas, July 22,
1998, transcript of agenda item no. 17 at 4. Additionally, Administrative Law Judge Robert E.
Goldfield of the Oklahoma PUD recently found that with regard to SWBT's provision ofOSS:
"Many of the problems incurred by the CLECs are the result, in part, of the CLECs themselves
not having the technical capabilities and expertise to make these systems fully operational." Oral
Readout of Findings in Southwestern Bell Telephone Company's 271 Proceeding, Docket No.
PUD 96000560 at 1 (July 2, 1998).

20 ~ Collaborative Process Affidavit of Elizabeth A. Ham on Behalf of Southwestern Bell
Telephone Co., In re Investi~ation of Southwestern Bell Telephone Company's Entry into the
Texas InterLATA Telecommunications Market, Project No. 16251, at ~~ 4,11 (Tex. Pub. Util.
Comm'n filed July 3, 1998) ("Ham Aff."). As the Commission has recognized, complying with
OSS requirements of Section 251 is one of the more difficult requirements imposed on ILECs.
~,~.~., In re Performance Measurements and Reportin~Requirements for Operator Support
Systems, Interconnection. and Operator Services and Directory Assistance, Notice of Proposed
Ru1emaking, 13 FCC Rcd. 12817, ~ 14 (Apr. 17, 1998).

21 Johnson Aff.~ 15; Collaborative Process Rebuttal Affidavit of Elizabeth A. Ham on Behalf
of Southwestern Bell Telephone Co., In re Investi~ation of Southwestern Bell Telephone
Company's Entry into the Texas InterLATA Telecommunications Market, Project No. 16251,
~~ 6,25,28 (filed July 20, 1998) ("Ham Rebuttal Aff."); SBC Communications Inc., Pacific
Bell, and Pacific Bell Communications, Affidavit of Christopher J. Viveros, PacBell's Draft 271
Proceeding, ~~ 28, 30 (Cal. Pub. Util. Comm'n filed March 31, 1998) ("Viveros Aff.").
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additional interfaces that SBC does not use internally for its own retail business for Pre
Ordering, Ordering/Provisioning, Repair & Maintenance and Billing.22

Second, the claims about PacBell's manual ordering process are ancient history. In late
1996 and early 1997, PacBell' s OSS were manually intensive. While this caused delays and
errors, these problems were solved and PacBell has not had a backlog since June 1997. In fact,
in September 1997, the California PUC rejected complaints filed by Sprint and others that
PacBell had failed to fill CLEC orders in a timely manner.23 There are also no known current
problems with lost, delayed or erroneous rejections of orders. PacBell offers multiple
preordering and ordering interfaces that permit the CLECs to submit orders for resale without
manual intervention from PacBell.24 PacBell is ready to process the CLEC' s orders in mass
volumes,25 but the CLECs have not built their side of the OSS facility.26

Third, SBC did not backtrack from any agreements between AT&T and PacBell on ass
interfaces after the merger, as AT&T alleges. PacBell made the decision to release an upgrade to
its RMI platform, an OSS platform for submitting electronic orders, in order to increase flow
through resale orders. This decision, and the necessary system work, was begun in 1996 and
substantially completed by PacBell before the merger with SBC.27 Ironically, while filing
complaints in this proceeding, AT&T has praised SWBT's OSS development before at least one
state utility comrnissioner.28

Finally, the California PUC never expressed any concerns about the ass provisions of
PacBell's interconnection agreements. The claims relate to disagreements between PacBell and
several CLECs as to: (1) language requiring CLECs to sign a statement that PacBell "provides
nondiscriminatory access to its OSS interfaces," (2) PacBell not providing CLECs access to
customer service records until after the customer has agreed to switch carriers, and (3) PacBell

22 Ham Aff. ~ 5, 6, 9; Viveros Aff. ~~ 28, 40, 76, 92.

23 ~ MCI Telecomrn. Corp. v. Pacific Bell, Decision No. D.97-09-113, Case Nos. 96-12-026,
96-12-044,97-01-021 WL 868373 (Cal. Pub. Util. Comrn'n Sept. 24, 1997). Cal Tech
International Telecom filed a similar lawsuit in the Northern District of California against SBC.
Cal Tech International at I. SBC believes the judge will find as the MCI court did that "[w]hile
competitors' suspicions are rife, there is simply no substantial evidence on the record that the
delays encountered in the Pacific Bell Center are more than what Pacific Bell claims they are 
startup problems inevitable for this transition from monopoly to competitive service." rd. at *9.

24

25

26

27

Viveros Aff. ~ 40.

ld. at ~~ 22, 23, 56.

ld. at ~~ 86-87.

ld. at ~~ 63-67.

28 ~ Letter from Jack R. Goldberg, Connecticut Department of Public Utility Control, to Paul
K. Mancini, Assistant General Counsel, SBC Communications Inc. (May 26, 1998) ("AT&T
remarked about the unprecedented support provided by SBC to AT&T in Texas.") (Exhibit 2 to
this Appendix).
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reserving the right to discontinue or modify use of any OSS interface with 90 days' written
notice. The second claim remains in dispute and will be resolved by the California PUC in
PacBell's Draft 271 Application. The first and third claims have been settled, subject to the
California PUC's approval, in connection with PacBell's Draft 271 application. 29

Collocation

The allegations concerning collocation issues address two issues: the availability of
space, and pricing. As is the case of other complaints, the claims mischaracterize proceedings
before state commissions and improperly seek to exploit legitimate disagreements over the
interpretation of Section 251.

~: The claims with respect to space include the allegations that: (1) the California
and Texas PUCs have noted deficiencies in SBC's provision of collocation space to
competitors;30 (2) that SWBT refused to provide physical collocation space to TCG and other
CLECs in a timely manner;3l (3) that SWBT locates its own Point of Termination ("POT")
frames and associated equipment in the collocation space, thereby reducing space available to its
competitors;32 and that (4) PacBell refused to make collocation space available until Commission
action was threatened.33 In addition, Sprint alleges that PacBell improperly denied Covad
physical collocation in a number of end offices.34

Response: Each of these claims is baseless. First, neither the California PUC nor the
Texas PUC has noted any deficiencies in SBC's collocation arrangements. The staff of the
California PUC has made several "[r]ecommendations" relating to collocation in connection with
the ongoing PUC-managed Section 271 collaborative process. 35 With one exception,36 PacBell

29 Appendix OSS - Resale and UNE, Prepared for PacBell's 271 Workshop at ~ 1.8 (Exhibit
3 to this Appendix).

30 Focal Communications at 5; Hyperion Te1ecomm. at 20; KMC Telecom at 15-16; Level 3
Communications at 14, 19-21, Schuh Aff. ~~ 3-6, 9.

31 AT&T, Washington Aff. ~ 6.

32 Sprint, Brauer Aff. at 10; lrn1~ Sprint, Farell/Mitchell Aff. at 19 ("SBC permits CLECs to
share collocation space instead of requiring each CLEC to occupy a dedicated cage.").

33 Sprint, Brauer Aff. at 15.

34 Sprint, KatzJSalop Aff. ~ 25 & nn.18-19.

35 ~ PacBell Draft 271 Final Staff Re.port at 70. AT&T's complaint about NXX codes is
similarly overstated. AT&T at 21. PacBell's provisioning ofNXX codes is the subject ofa PUC
staff recommendation as part of the 271 proceeding.

36 This one exception is related to cageless collocation. PacBell did not agree to provide
cageless due to security concerns for itself, its network and third parties. Declaration of Sandra
Faulkender in Support of Defendant Pacific Bell's Opposition to Application for Preliminary

Footnote continued on next page
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has agreed to implement all of the recommendations with only minor modifications.37 The
Texas PUC has not cited SWBT for deficiencies with its provision of collocation, but -like the
California PUC - has made a variety of recommendations pertaining to collocation in the
context of its Section 271 collaborative process. 38 SWBT is responding to these
recommendations.

Second, most of AT&T's allegations concerning TCG relate to events prior to the 1996
Act, when physical collocation was not required.39 Under the decision in Bell Atlantic v. Ecr,
ILECs were only required to provide virtual collocation, which SWBT provided to TCG. Any
allegations relating to difficulties in obtaining physical collocation from this period are simply
not relevant.

The alleged collocation difficulties that have occurred since passage of the 1996 Act have
been largely due to lapses on the part of TCG, not SBC, or to requests by TCG for information
from SWBT before SWBT could deliver reliable data.4o While AT&T has accused SBC of being
difficult to deal with on collocation matters, most of the problems have stemmed from TCG's
failure to meet deadlines or to provide equipment; the submission of incomplete, unclear or
incorrect applications for physical collocation; changes in its requirements on short notice or
failure to adhere to the terms ofSWBT's collocation tariff. Nonetheless, SWBT has attempted
to accommodate TCG and to provide collocation on a timely basis.4

\ TCG's complaint that

Footnote continued from previous page
Injunction, Ex. 8, Covad Communications Co. v. Pacific Bell, No. C 98-1887 SI ~~ 8, 10-11
(N.D. Cal. filed July 7, 1998) ("Faulkender Decl.").

37 ~ PacBell Draft 271 Reply Comments, app. 1 at 2-3, app. 2 at 3-4.

38 ~ In re Investig;ation of Southwestern Bell Telephone Company's Entty into the Texas
InterLATA Telecommunications Market, Commission Recommendation at 4, Project No. 16251
(Tex. Pub. Util. Comm'n June 1, 1998).

39 Bell Atlantic Tel. Cos. v. EC.C, 24 F.3d 1441 (D.C. Cir. 1994) (vacating the parts of the
FCC's Special Access Expanded Interconnection Order requiring physical collocation).

40 While TCG also asserts that SWBT waits "until the end of the construction interval to raise
problems," it did not provide any specific example ofSWBT's alleged delays. AT&T,
Washington Aff. ~ 21. As a result, it is difficult to respond to the charge. To the best of SBC's
knowledge, SWBT has notified TCG of problems in meeting a construction deadline in a timely
fashion.

4\ For example in early 1998, TCG placed orders for collocation cages in a number ofSWBT
central offices in the DallaslFort Worth area. Construction was delayed when TCG did not
return design drawings in a timely manner, but returned them a month after the scheduled date.
~ Letter from H. Glen Hutchins, Account Manager - Competitive Provider Account Team,
Southwestern Bell Company to Teleport Communications Group at 2 (August 7,1998) (Exhibit
4 to this Appendix.) That caused a delay in completing construction. During the Spring and
Summer, TCG submitted between four and six design changes for each of the collocation sites,
including a request to increase the number of POT frames. The POT changes required a
complete redesign of the collocation space and were typically submitted only four weeks before

Footnote continued on next page
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"SWBT refuses to provide pertinent tennination frame address infonnation in a timely manner,,42
ignores the fact that SWBT does not know this infonnation with certainty until all the necessary
equipment has been installed. SWBT does, however, provide TCG the infonnation requested,
subject to appropriate disclaimers as to its reliability.4

Third, Sprint's claim that SWBT is acting unreasonably in requiring, alone among the
RBOCs, that the POT frame and associated equipment be situated in the collocation space44 is
unsupportable. First, this is not true in Texas. The Texas tariff provides that SWBT will place
the POT frame outside the cage if the CLEC so desires. 45 In SWBT's other states, its current
practice is to place the POT frame inside the cage in order to use the available space most
efficiently to accommodate the maximum number of collocators.46

Fourth, Sprint's allegation47 that PacBell refused to make collocation space available
until "commission action was threatened" is absurd. PacBell has provisioned over 658 physical
collocation cages in 196 wire centers with hundreds more under construction.48 Rather than
acting under the threat of CPUC action, PacBell voluntarily went to the CPUC last winter to
obtain its consent for creative methods of expanding collocation opportunities in the face of a
400 percent increase in requests. As a result, PacBell has devoted extensive resources to

Footnote continued from previous page
the scheduled completion of construction date. Under SWBT's tariff, it was entitled to an
additional 60 days to complete construction for the substantial design changed. See SWBT
Local Access Service Tariff, Physical Collocation (Regulation), § 6.1.2 (issued Sept. 10, 1998).
However, contrary to TCG's charges, SWBT completed construction on the scheduled
completion date of September 4, 1998. ~,~.S., Physical Collocation Job Completion Notices.
(Exhibit 5 to this Appendix).

42 AT&T, Washington Aff. ~ 23.

43 ~, ~.S., E-mail from H. Glen Hutchins, Account Manager - SWBT Competitive Provider
Team to Keith Schemp, AT&T Local Services (Aug. 1, 1998) (Exhibit 6 to this Appendix.)

44 Sprint, Brauer Aff. at 10; lllit~ Sprint, Farrel1/Mitchell Aff. at 19 ("SBC pennits CLECs to
share collocation space instead of requiring each CLEC to occupy a dedicated cage.").
45 Southwestern Bell Telephone Co., Texas Local Access Service Tariff, Physical Collocation
(Regulations) § 8.2.

46 Level 3 objects to PacBell's allocation of newly available collocation space when CLECs
were previously denied space. Level 3 Communications, Schuh Aff. ~ 6. PacBell allocates any
newly available collocation space in the manner and on the timetable directed by the CPUc. ~
Letter from Collocation Services, Pacific Bell, to Janet O'Brien, Covad Communications (May
14, 1998) & Letter from Jack Leutza, Director, Telecommunications Division, California Public
Utilities Commission, to William A. Blase, Jr., Vice President-Regulatory, Pacific Bell (April
30, 1998) (attached as Exhibits to Faulkender Decl.).

47 Sprint, Brauer Aff. at 15.
48
~ GilbertlHarris Reply Aff. ~ 68.
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surveying its central offices to determine whether space for physical collocation is available and
makes every attempt to create collocation space, for example, by removing non-functioning
equipment and relocating administrative offices. By making these changes, PacBell was able to
create additional srsace over 50 central offices that originally had no available physical
collocation space. 9

Finally, Sprint's assertion that PacBell improperly denied Covad Communications
physical collocation in a number of end offices is the subject of ongoing litigation in the
Northern District of California and, pursuant to Commission precedent, the Commission should
not attempt to resolve the matter here.50

The gravamen of Covad's claims is that PacBell found room for its own DSL equipment
in some 20 PacBell end offices after PacBell advised Covad that there was no space to collocate
Covad's equipment in those offices.51 However, DSL equipment does not require the same
amount of space that is necessary to set up, install and maintain a secure area for collocation.
Pursuant to its California collocation tariff, PacBelllooks for a minimum of 100 square feet to
accommodate physical collocation,52 while its own transmission equipment, including its DSL
equipment, is dispersed throughout the existing area in the central offices. Contrary to Covad's
implication, the placement of PacBell's DSL equipment did not cause or play any role in
determining whether space was or was not available for Covad or other CLECs requesting
physical collocation. 53 Further, Covad has always had the option ofvirtual collocation. Indeed,
the District Court denied Covad's motion for a preliminary injunction in part on the grounds that
virtual collocation was a "workable alternative[]" to physical collocation.54

Pricing:

AT&T raises three claims with respect to collocation pricing. First, it alleges that the
collocation rates charged by SWBT are inconsistent with the Act because prices are "patently

49 Faulkender Decl. ~~ 30-32, Ex. 9. In addition, PacBell has agreed to shared collocation,
subleased collocation and non-standard size and layout of physical collocation space. See
PacBell Draft 271 Reply Comments at App. 1 at 3.

50 Additionally, it should be noted that the court denied Covad's request for a preliminary
injunction. CQvad Communications Co. v. Pacific Bell, Civil No. C.98-1887 SI (N.D. Cal. Aug.
9, 1998) (order denying plaintiffs motion for preliminary injunction) ("Covad").

51 PacBell committed to rearrange space in many of these offices to create additional physical
collocation, and Covad will be able to obtain physical space in all but four offices. See Covad at
9.
52 Pacific Bell Cal. P.U.c. Schedule No. 175-T § 16.4.2.

53 Declaration ofMichael A. McLeland in Support of Defendant Pacific Bell's Opposition to
Application for Preliminary Injunction, Covad Communications Inc. v. Pacific Bell, No. C 98
1887 SI, ~~ 10-13, 18-20 (N.D. Cal. July 7,1998) ("McLeland Decl.").

54 ~ Covad at 9.
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excessive" and "above COSt.,,55 Sprint similarly complains that "[wJith the exception of
Texas ... Southwestern Bell has ... excessive collocation rates.,,56 AT&T's second claim is that
SWBT failed to abide by the tariff rates. 57 Finally, AT&T suggests that SBC failed to file a
permanent tariff in compliance with the Texas PUC's arbitration awards. 58

Re~onse: SBC's collocation rates are not excessive and are based on cost. In Oklahoma,
Missouri, Kansas and Arkansas, SWBT prices physical and virtual collocation on an ICB basis,
and recovers only its costs,59 including equipment and labor. In Texas, collocation is provided
pursuant to tariff,60 at rates set well below cost, as demonstrated in SWBT's filings before the
Texas PUC.61 While Sprint may view SWBT's collocation prices outside of Texas as
"excessive," these rates - not the Texas ones - reflect the true costs of collocation (including
equipment, labor, and other expenses incurred in establishing and maintaining collocation
arrangements). 62

55

56
AT&T, Washington Aff. ~~ 7, 13-14.

Sprint, Brauer Aff. at 10-11.

57 AT&T, Washington Aff. ~ 22.

58 Id. at ~~ 14-18. ~~ Hyperion Telecomm. at 14; KMC Telecom at 7; Level 3
Communications at 16.

59 In Oklahoma, Missouri and Kansas, ICB pricing was approved by the state commissions.
~,~.g., In re Petition by AT&T Communications of the Southwest. Inc. for Compulsory
Arbitration of Unresolved Issues with Southwestern Bell Telephone Company Pursuant to
Section 252(b) of the Telecommunications Act of 1996, Arbitration Order, Docket No. 97
AT&T-290-Arb at 61 (Kan. Corp. Comm'n filed Feb. 6, 1997); In re Petition by AT&T
Communications of the Southwest. Inc. for Arbitration Pursuant to Section 252(b) of the
Telecommunications Act of 1996, Arbitration Order, Docket No. TO-97-40/TO-97-67 at 19
(Pub. Servo Comm'n ofMo. Filed Dec. 11, 1996).
60 Contrary to the Consumer Federation, Consumer Federation of America/Consumer Union at
11, SWBT did, in fact, file a collocation tariff in Texas. ~ Southwestern Bell Telephone Co.,
Texas Local Access Service Tariff (effective Sept. 10, 1998). However, since SWBT believes
that many of the terms ordered by the PUC were improper, it filed the tariff under protest.

61 ICB rates apply where a carrier requests collocation facilities beyond those specified in the
tariff. ~ Southwestern Bell Telephone Co., Texas Local Access Service Tariff, Physical
Collocation (Services and Rates) § 3.4 (Sept. 10, 1998).

62 ~ ALI Order No.5, In re AT&T Communications of the Southwest. Inc.' s Petition for
Arbitration ofUnresolved Issues with Southwestern Bell Telephone Co. Pursuant to § 252(b) of
the Telecommunications Act of 1996, Dkt. No. 96-395-U, at 36 (Ark. Pub. Servo Comm'n Feb.
1997); In re Petition by AT&T Communications of the Southwest. Inc. for Compulsory
Arbitration of Unresolved Issues with Southwestern Bell Telephone Company Pursuant to
Section 252(b) ofllie Telecommunications Act of 1996, Arbitration Order, Docket No. 97
AT&T-290-Arb at 61 (Kan. Corp. Comm'n filed Feb. 6,1997).
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Similarly, AT&T's allegation that "TCG encounters significant delays and is required to
engage in further negotiations with SWBT regarding whether TCG's collocation applications
have standard power requirements under the tariff," while technically true, does not tell the
whole story.63 What AT&T failed to note is that TCG requested a power source with 200
amperes while SWBT's tariff and its related technical publication provide that SWBT will
supply power through fuse panels "designed to provide ... 50 (maximum) AMPS.,,64 SWBT is
willing to provide the higher power levels, but, because TCG is requesting a service outside of
the tariff, SWBT is quoting TCG an ICB price for the non-standard power requirements. 65
TCG's problem is with the Texas PUC's tariff, not with SWBT.66

Likewise, Level 3 seems to have a problem with the California PUC when it claims that
PacBell required it to pay 100% of the non-recurring charges before accepting its collocation
application. 67 As best we can determine, Level 3 is complaining about Section 16.3.4 of the
California collocation tariff. This provision requires the first collocator in an office to pay 100
percent of the non-recurring charges on the understanding that it will be reimbursed pro rata by
each subsequent collocator.68

Finally, AT&T's assertion that SBC failed to comply with a Texas PUC order and file
tariffs in a timely fashion mischaracterizes the facts. SWBT's Texas collocation tariff was
developed in an iterative fashion. Each PUC order raised new questions, to which SWBT
proposed answers, but did not reopen settled issues. Within a reasonable period, however, this
process exhausted itself as the old questions were answered and new ones no longer created. At
that time, the Texas PUC approved SWBT's tariff as revised by its Staff.69 The Texas PUC did
not order its Staff to file the tariff on behalf of SWBT.

63 AT&T, Washington Aff. ~ 23.

64 Southwestern Bell Telephone Co., Texas Local Access Service Tariff, Physical Collocation
(Services and Rates) § 6.6; SWBT Interconnector's Technical Publication § 3.B.4.

65 ~ Southwestern Bell Telephone Co., Texas Local Access Service Tariff, Physical
Collocation (Services and Rates) § 3.4 ("Requirements based on requests from Collocators that
are beyond what is provided for in this tariff, will be provided via the rCB process. An example
of this is unique power requirements."). ~~ Letter from H. Glen Hutchins, Account
Manager-Competitive Provider Account Team, Southwestern Bell Telephone Co., to Doris
Mongiardini, AT&T Local Services (Sept. 29, 1998) (Exhibit 7 to this Appendix.)

66 AT&T's claim that SBC failed to abide by tariff rates is really a complaint about SWBT's
tariff. AT&T apparently is upset that the tariff requires collocators to pay installation charges
prior to construction, rather than when 50 percent of the construction on the collocation space is
complete. ~ Southwestern Bell Telephone Co., Texas Local Access Service Tariff, Physical
Collocation (Services and Rates) § 3.2 (Sept. 10, 1998).

67 Level 3 Communications, Schuh Aff. ~ 3.

68 Pacific Bell Cal. P.u.e. Schedule No. 175-T § 16.3.4.

69 Order No. 32, Dkt No. 16196, at 4 (Tex. Public Utility Comm'n).
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Billing and Collection Services

The claims concerning SBC's billing and collection services reduce to:
(1) disagreements with the choice of billing systems used; 70 (2) a vague, unspecified charge that
"an ILEC" in California continued to bill customers who switched local exchange carriers;7! and
(3) an effort to force PacBell to provide billing and collection service to AirTouch for its Calling
Party Pays ("CPP") service to wireless customers.72

Response: MCI argues that PacBell abandoned the Carrier Access Billing System
("CABS") and forced others to use the Customer Record Information Systems ("CRIS").
PacBell initially used CABS for resale services at the request of the CLECs,73 but found that it
caused a number of ordering and billing problems, not the least of which were a lack of
flow-through and a reduction in the ability to generate timely and accurate bills. PacBell
suggested that the CLECs' resale billing be moved to the CRIS system, which is the same billing
system used for retail services. This suggestion was ultimately accepted by all CLECs, including
AT&T, Sprint and MCI. Use ofCRIS also permitted PacBell to provide CLECs direct access to
PacBell's retail ordering platforms Starwriter and SORD so that the CLECs could input
electronically their orders for resold service. As a result, PacBell has been able to increase its
productivity and flow-through of resale orders, providing improved preorder, ordering
provisioning and billing of resale services to CLECs.74

Sprint's vague and unspecified claim about an ILEC billing a customer who changed
carriers really does not warrant a response, even assuming that Sprint was referring to PacBell.
Indeed, the account team at SBC responsible for servicing Sprint has not received any
complaints of this nature from Sprint regarding billing. However, it is possible that, due to the
timing of an end user's bill cycle, an end user could receive a current or final bill from PacBell
after they have migrated to Sprint or any other CLEC. With the final bill, however, all charges
would stop as of the completion of the disconnect from PacBell.75

70 MCI WorldCom, Beach/Fauerbauch Aff." 11-13.

71 Sprint, Brauer Aff. at 12.

72 CoreComm Newco at 8-9; Hyperion Telecomm. at 22-24; KMC Telecom at 18-20; Level 3
Communications at 24-25.
73

74
PacBell provides billing for UNEs to all CLECs from CABS. Viveros Aff. , 97.

~ Viveros Aff. " 30, 41-42, 63-67.

75 PacBell has created a page on its Web site (http://www.pacbell.com) that allows customers
to register complaints about "slamming" - the unauthorized changing of a customer's service
provider - and "cramming" - charging subscribers' phone bills for services they did not order.
Any customer who receives a PacBell bill in error can report this on the Website, and it will be
addressed promptly.
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The AirTouch claim with respect to CPP billing and collection is currently pending
before the California PUc. 76 It was expressly dismissed as a subject for consideration in the
SBC/SNET Order. 77 For these reasons, the Commission should not consider it here. It is worth
noting, however, that: (1) in his order setting the prehearing conference in the AirTouch
California PUC proceeding, the ALJ noted that AirTouch's case was "vulnerable to a motion to
dismiss" for failure to state a claim;78 (2) PacBell and AirTouch, in fact, had no contract; they
had agreed to some terms but key issues were unresolved/9 and (3) AirTouch demanded that
PacBell bill and collect for CPP services "pursuant to tariff' despite the fact that CPP services
are banned in California.80

Reciprocal Compensation

Several commenters indicate that SBC has not paid reciprocal compensation to Internet
service providers in Texas and in California. 81 The Paging and Messaging Alliance of the PCIA
also claims that SBC has not paid reciprocal compensation to paging providers as required by the
Commission.82

Response: These claims distort a legitimate dispute as to SBC's legal obligations and
seek to raise here a matter under active consideration by the Commission and in other forums. 83

As to the merits, SBC has paid reciprocal compensation on local exchange telephone
calls and the California PUC Staff recently recommended that the California PUC conclude that

76 AirTouch Cellular v. Pacific Bell, No. C.97-12-044 (Cal. Pub. Uti!. Comm'n filed Dec. 23,
1997.)

77 SBC/SNET ~ 29 & n.73.

78 ~ AirTouch Cellular v. Pacific Bell, No. C.97-12-044, at 7 (Cal. Pub. Util. Comm'n June
30, 1998) (ALJ ruling convening prehearing conference).

79 Id. at 4.

80 While there is no contract or tariff which obligates SBC to provide CPP, SBC has offered
AirTouch Billing Name and Address ("BNA") information, which would enable AirTouch to
conduct its market trial CPP. ~ Letter from David D. Kerr, Southwestern Bell Telephone
Executive Director - Access & Interconnection Mktg. to Scott Falconer, Vice President,
AirTouch Cellular (Nov. 19, 1997) (Exhibit 8 to this Appendix.)

81 Hyperion Telecomm. at 14-15; KMC Telecom at 12-13; Level 3 Communications at 14-15;
e.spire Communications at 4-9; Consumer Federation of America/Consumers Union at 11; MCI
at 35-36; e.spire Communications at 15.

82 Paging and Messaging Alliance at 4-9.

83 c~~
~,~.~., Ex Parte Procedures Established for Formal Complaints Filed by Airtouch Paging

Against GTE and for Petitions for Reconsideration of the Implementation of the Local
Competition Provisions in Telecommunications Act of 1996, DA 97-2582 (Dec. 10, 1997)
(stating that reciprocal compensation issue is being considered in CC Docket Nos. 96-98,95
185).
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PacBell has satisfied the reciprocal compensation requirements of the 14-point checklist. 84

However, SBC has not paid reciprocal compensation for Internet service providers. SBC does
not believe, based on the Commission decisions that Internet traffic is interstate traffic, that SBC
is required to pay reciprocal compensation for this traffic. 85 Nor does SBC believe it is obligated
to do so under its interconnection agreements. This issue is being disputed across the country by
every major LEC and many smaller ones.86 In the event that the issue is resolved in favor of the
CLECs, SBC will honor its obligations.

Except in California, where there is a California PUC Order specifically addressing this
issue,87 SBC does not pay reciprocal compensation for one-way paging since it believes that the
reciprocal compensation provisions of the Act were intended to apply only to two-way
communication. This matter is also the subject of proceedings at the Commission, in which SBC
is actively participating.88

Tariff Restrictions/Centrex

McLeodUSA Telecom notes that SBC has a continuous property exception in its Centrex
tariff restriction in Missouri, and alleges that the provision is unlawful because it is very similar
to an exception the Commission recently invalidated in Texas.89

Response: This allegation is misleading. SWBT does not have a continuous property
restriction in its Missouri tariff. SWBT's interconnection agreements containing a continuous
property restriction were entered into before the FCC's decision invalidating the comparable
provision adopted by the Texas PUc. The current resale terms and conditions offered by SWBT
in Missouri do not contain such a restriction. Under the terms of McLeod's interconnection
agreement, it has the right to avail itself of the "prices, terms and all material conditions" of any
resale provision in any other Missouri interconnection agreement between SWBT and any other
Party ("me-too" c1ause).90 McLeod can therefore now take (and could have at any time) the

84
~ PacBell Draft 271 Final Staff Report at 141-142.

85 For the same reason, SBC assesses access charges on ISPs. ~ MCI WorldCom at 35-36.

86 ~,~.g., Southwestern Bell Tel. Co. v. P.U.c. Texas No. 98-50528 (5th Cir. filed June 4,
1998);~ a1sQ State Telephone Reg. Rep. Vol. 16, No. 20 (Oct. 2, 1998).
87 Application of Cook Telecommunications. Inc. for Arbitration Pursuant to Section 252 of
the Federal Telecommunications Act of 1996 to Establish an Interconnection Agreement with
pacific Bell, Order, Docket No. 97-02-003 (Cal. Pub. Util. Comm'n Mar. 21,1998).
88

~,~.g., In re Petitions for Reconsideration of the Implementation of the Local Competition
Provisions of the Telecommunications Act, CC Docket Nos. 96-98, 95-185 (Aug. 18, 1997).

89 McLeodUSA at 10.

90 In re Application of Southwestern Bell Telephone Company for Approval ofInterconnection
Agreement under the Telecommunications Act of 1996 with Communications Cable-Laying Co.,
D/B/A/Dial U.S., Notice ofModification to Interconnection Agreement and Application for

Footnote continued on next page
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terms and conditions of any other Missouri agreement approved by the PUC between SWBT and
another party that does not contain a continuous property restriction.

Unbundled Network Elements

The various charges against SBC in this area are that: (1) PacBell has used intellectual
property claims to deny new entrants access to network elements,9\ (2) SBC has "fail[ed] to
provide non-facilities-based recombination,,,92 and (3) a variety of claims that SBC is still
charging interim rates when final rates should be in place and that the rates being charged are not
cost-based.93

Response: These claims are all either pending before the FCC or state commissions and
thus need not be considered here. 94 Further, the claims are either false or they mischaracterize
the status of various state proceedings.

First, the intellectual property claim is false. PacBell has merely advised CLECs that:
(1) PacBell's software licensing agreements with its vendors may not provide for sublicensing,
(2) that PacBell has no legal right to convey the intellectual property of third party vendors to
CLECs and (3) that, therefore, PacBell will look to the CLEC purchasing ONEs to indemnify
PacBell if the CLEC's use of the vendor's intellectual property gives rise to a copyright or patent
claim against PacBell. The provision is manifestly reasonable, as PacBell should not have to
bear the risk of liability. The CLECs can obtain any necessary licenses directly from the vendor.
Further, PacBell has offered to negotiate the right to use or license agreements for a CLEC,
provided that the CLEC compensates PacBell for the negotiations and any fee imposed by
vendors. The only "change" in PacBell's policy post-merger was to point out expressly the
intellectual property issue to CLECs. It did not result in the delay or refusal to provide any ONE.

Second, SBC provides both AT&T and MCI Worldcom with non-facilities based
combinations pursuant to its interconnection agreements with them. Any CLEC can use the
"me-too" provisions of Section 251(i) and obtain the same combinations. SBC will also

Footnote continued from previous page
Approval Thereof, Docket No. TO-96-440, Attachment A at 23 (Mo. Pub. Servo Comm'n March
14, 1997).
9\

92

93

AT&T at 21;~~MCI WorldCom, BeachlFauerbauch Aff. at 16.

Consumer Federation of America/Consumers Union at 11.

94 The intellectual property claim raised by AT&T is currently pending before the FCC, In re
Implementation of Intrastructure Sharing Provisions in the Telecommunications Act of 1996,
Report and Order, 12 FCC Red. 5470 (1997), and In re Petition ofMCI for Declaratory Ruling
That New Entrants Need Not Obtain Separate Licenses or Right-to-Use Agreements Before
Purchasing Unbundled Network Elements, CC Docket No. 96-98, CCBPol Docket No. 97-4
(filed Mar. 11, 1997) and before the California PUC in connection with PacBell's Draft 271
Application. A decision is expected shortly from the California PUC.
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negotiate with CLECs to combine UNEs to provide end-to-end service, exclusively using
PacBell UNEs under the terms and conditions contained in the NCS generic appendix.

Third, with respect to final rates, Oklahoma's interconnection rates became permanent in
the spring of 1998 and are being incorporated into several interconnection agreements between
SWBT and various CLECs, including AT&T.95 In California, the PUC has not yet issued a final
decision in the UNE cost-pricing phase of the Open Access and Network Architecture
Development (OANAD) proceeding, so the California rates are necessarily interim rates. 96

Similarly, the Consumer Federation's claim that non-recurring charges are not cost-based
stems from its failure to understand the rate setting process. PacBell's nonrecurring charge are
subject to PUC orders, and the California PUC has not updated its order setting those rates. 97

The non-recurring charges currently in effect were set by arbitration in 1996 and 1997, based
upon then-current cost studies.98 Updated non-recurring cost studies have been presented to the
California PUC in OANAD, and a proposed decision is expected shortly, with a final decision
anticipated in 1999.99

Finally, PacBell's network element prices were set through arbitration, where the
arbitrator was required to set cost-based rates under the Act. A federal judge, in fact, confirmed
that the interim rates established by the California PUC in the arbitrations based on the total
element long run incremental cost were "forward looking" cost-based rates. IOO In Texas, the

95 ~ In re Application ofCox Oklahoma Telecom., Inc., for a Determination of the Costs of,
and Pennanent Rates for, the Unbundled Network Elements of Southwestern Bell Telephone Co.
and In re Joint Application of Southwestern Bell Telephone Co. and AT&T Communications of
the Southwest, Inc. for Detennination of Costs and Permanent Rates for Certain Southwestern
Bell Telephone Co., Final Order, Cause Nos. PUD 970000213 and PUD 970000442 (Okla. Pub.
Util. Comm'n July 17, 1998).

96 In re Open Access and Network Architecture Development of Dominant Carrier Networks,
Interim Order, PacBell Draft 271 Proceeding (Cal. Pub. Util. Comm'n Apr. 7, 1998).

97 SBC Communications Inc., Pacific Bell, and Pacific Bell Communications, Affidavit of
Curtis L. Hopfinger, PacBell Draft 271 Proceeding, ~~ 13, 19 (Cal. Pub. Util. Comm'n March
31, 1998) ("Hopfinger Aff").

98 In re Petition of AT&T Communications, Inc. for Arbitration Pursuant to Section 252(b) of
the Telecommunications Act of 1996 to Establish an Interconnection Agreement with Pacific
Bell, Opinion, Application 96-08-040 (Cal. Pub. Util. Comm'n Dec. 9, 1996).

99 AirTouch Paging of California v. Pacific Bell, No. C 98-2216 MHP (N.D. Cal. filed
May 29, 1998).

100 MCI Telecomm. Corp. v. Pacific Bell, Civil No. C.97-1756, slip op. at II-B (N.D. Cal.
Sept. 26, 1998).
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PUC adopted the TELRIC methodology in setting rates for network elements and
. . 101mterconnectIon.

Access to xDSL service

MCI and Sprint complain that SBC does not provide CLECs xDSL conditioned loops on
the same basis that it provisions those loops for its own use and that it has not set prices for such

UNE 102a .

Response: PacBell offers xDSL conditioned loops under both state and federal tariffs.
PacBell offers unbundled xDSL loops pursuant to individually negotiated interconnection
agreements. The tariff rates for the service are set forth in PacBell's tariffs.

SWBT has agreed to provide DSL conditioned loops in Texas in connection with the 271
collaborative process. SWBT did not offer DSL conditioned loops prior to the release of the
FCC's decision in In re Deployment of Wireline Services Offering Advanced
Telecommunications Capability l03 because it did not believe that Section 251 applied to those
facilities. While SBC has sought reconsideration of that decision, it has been negotiating with
CLECs the terms under which it will provide conditioned 100pS.104 SWBT will establish rates
for the service in connection with the on-going negotiations to provide the service.

Further, MCI had the right under its interconnection agreements to submit a request for
UNEs not described in those agreements. MCI did not submit such a request for this type of
UNE until recently. That request is currently under review. Similarly, Sprint did not request a
xDSL capable loop until recently and has not yet provided SBC with any concrete proposal.

2. COMPLIANCE WITH SECTION 271

A number of commenters criticize SBC because it has not received Section 271 approval
., . 105
m Its regIOn.

101 Southwestern Bell Telephone Co. v. AT&T Communications of the Southwest. Inc., No.
A97-CA-132 SS, 1998 WL 657717, at *10 (S.D. Tex. Aug. 31,1998).

102 MCI WorldCom at 40-41; Sprint, Bauer Aff. at 11.

103 Memorandum Opinion and Order, and Notice of Proposed Rulemaking, CC Docket No. 98
147, FCC 98-188,1998 WL 458500 (Aug. 7,1998).

104 ~ Southwestern Bell Telephone's Collaborative Process Affidavit of William C. Deere, In
re Investigation of Southwestern Bell Telephone Company's Entry into the InterLATA
Telecommunications Market, Project No. 16251, ~~ 21-27 (Tex. Pub. Uti!. Comm'n filed July 3,
1998) ("Deere Aff.").

105 Consumer Coalition at 8; Consumer Federation of America/Consumers Union at 11, 14,
19-20; CoreComm Newco at 6-7; e.spire Communications at 13-15; MCI WorldCom at 7-8;

Footnote continued on next page
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Response: The Commission held in Bell AtlanticlNYNEX that: "[T]he determination of
whether the proposed merger is in the public interest has no bearing on the question of whether
authorization of Bell Atlantic-NYNEX to provide in-region interLATA services would be
consistent with the public interest, convenience, and necessity." 106 Similarly, the Commission
has agreed that the status of Section 271 proceedings should play no role in the merger review. 107

Accordingly, the claim is irrelevant to this proceeding. In all events, as demonstrated below,
SBC has been working diligently to satisfy the requirements of that Section.

State Utility Commission Statements Regarding Section 271

Some commenters claim that the Texas PUC is frustrated with the pace at which SBC is
.. k 108openmg Its mar ets.

Response: These claims are based on cherry-picked statements that have been taken out
of context. The assertions rely on statements made during a Texas PUC Open Meeting in May,
1998, and a portion of the Texas PUC's Recommendation regarding SWBT's 271 application. 109

In July, however, Chairman Wood expressed his concern that statements made by members of
the PUC regarding SBC's market opening efforts are being used "as a bludgeoning instrument
that misrepresents what I think we're all about." I 10 The regulators, in fact, have acknowledged
that progress has been made. For example, at the July Open Meeting of the Texas PUC,

Footnote continued from previous page
Texas Public Utility Comm'n at 4-6; Sprint at 52-54; Telecomm. Resellers Ass'n at 11; Time
Warner at 3-4; AT&T at 12-14.

106 BA/NYNEX ~ 203. Furthermore, PacBell's and SWBT's Section 271 filings are pending
before the California and the Texas PUCs, respectively.

107 SBC/Telesis ~ 88 ("No party has shown that Congress, in adopting the 1996 amendments,
intended to freeze the RBOCs in place until the amendments were fully implemented.").

108 Focal Communications at 3-4; Level 3 Communications at 14; CoreComm Newco at 6;
Time Warner at 3-4; MCI WorldCom at 8; AT&T at 15. AT&T's comments along these lines
are particularly misleading and self-serving when AT&T has failed to comply with Texas PUC
orders in implementing its interconnection agreement with SWBT to develop its Electronic Data
Interface (EDI) gateway. AT&T has "refused to participate in any meaningful way" in the EDI
process. Memorandum from Howard Siegel, Presiding Officer, Texas Public Utility
Commission, to Chairman Wood and Commissioners Walsh and Curran, Docket No. 19000
(Tex. Pub. Util. Comm'n filed Oct. 5,1998) (relating to the implementation ofSWBT
interconnection agreements with AT&T and MCI).

109 Meeting of the Texas Public Utility Commission, Project 16251 - Investi~ation Into
Southwestern Bell Tele.phone CompanY's Entry Into the InterLATA Telephone Market in Texas,
Transcript at 328-29 (May 21, 1998).

110 Meeting of the Texas Public Utility Commission, Project 16251 - Investi~ation Into
Southwestern Bell Telephone Company's Entry Into the InterLATA Telecommunications
Market in Texas, Transcript at 2 (July 22, 1998).
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Commissioner Walsh stated that she was "personally ... pleased with [the] attitude that
Southwestern Bell has exhibited" and that "I believe and I think other people around the country
believe that in terms of setting up procedures to handle ... CLECs' orders and also how far they
are along on the ass, they may be further along than anybody.,,111 In addition, the Texas PUC
notes in its comments that "[t]he collaborative process is resulting in progress on the issues, and
SWBT is cooperating in the effort to find solutions.,,112

As demonstrated below, Commissioner Walsh is correct. SBC has made and continues to
make good faith efforts to open its markets in accordance with Section 251 and 271. The
Affidavit of Steven M. Carter filed with the SBCIArneritech Public Interest Statement
summarized SBC's progress in opening its markets through JUly.113 SBC has continued to make
great strides in opening its markets since filing the transfer Applications and will continue to do
SO:114

• SBC has spent a total of $1.2 billion on market opening, $100 million of that since the
transfer Applications were filed. PacBell and Nevada Bell have spent $702 million,
and SWBT has spent more than $493 million.

• At the end of September 1998, 264 CLECs were operational and passing resale,
interconnection or UNE orders to SBC in SBC territory.

• Over 547 switches and more than 6,500 route miles of fiber network have been built
by CLECs.

• SBC has provided more than 85,000 interconnection trunks since the filing, for a total
of 438,400 trunks.

SBC has also worked closely with the state PUCs and with the CLECs to open its
markets further. For example, on July 30, 1998, the Texas PUC staff, CLEC representatives and
SWBT began a collaborative process to work toward a mutually agreeable structure for opening
SWBT's markets. The process entailed a total of27 sessions over three months. Fifty days and
approximately 6,000 hours of time were committed to preparing for and attending these
collaborative sessions with six to twenty SWBT employees attending each session. During the
process, SWBT agreed with numerous PUC and CLEC suggestions and created a
Comprehensive Interconnection Proposal (''CIP'') that reflects the provisions of the various
interconnection agreements in Texas as ofJuly 1, 1998. The CIP is still subject to the
collaborative process, but when it is approved by the Texas PUC, the CIP will be available on
SWBT's Internet site where it can be printed, signed by the CLEC and sent to SWBT for

111 Id. at 4.

112 Texas Public Utility Commission at 5.

113 See Carter Aff. ~~ 5 - 23.

114 ~ Kahan Reply Aff. ~ 37 & Attachment 14.
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signature and filing. I 15 Additionally, on July 30, 1998, the California PUC staff, CLEC
representatives and PacBell began a similar collaborative process. In 40 sessions, over six
weeks, thousands of man hours were committed to preparation for and attending these sessions.
PacBell subject matter experts attended each session, and PacBell made numerous concessions
during the collaborative process. I 16

3. SBe's NEGOTIATION POSTURE

Ernst & Young Dispute

AT&T alleges that SBC improperly influenced Ernst & Young to withdraw from
providing consulting services for AT&T, and that AT&T's failure to complete development of
its Electronic Data Interface ("EDI") was a result of SBC's activities. 117

Response: The complaint was the subject ofa suit by AT&T against SBC in which the
district court recently granted summary judgment in favor of SBC on all counts. I 18 Further, the
Texas PUC concluded that AT&T has "refused to participate in any meaningful way ..." in
efforts to complete its EDI development and is considering sanctions against AT&T.119

Negotiations For Interconnection Agreements

Some commenters suggest that SBC and its affiliates have been difficult in their
negotiations with competitors. 120 Hyperion cites the CEO ofFocal's claim that Focal does not
operate in SBC's service area because SBC is "one of the ILECs least open to competition.,,121

Response: The claim that SBC is a tough negotiator was considered and dismissed by the
Commission in its approval of the SBC/Telesis merger, where the Commission concluded that
"each individual act alleged by AT&T and ICG and admitted by applicants consists of ...

115ld. ~ 38.

116 ~ PacBell Draft 271 Final Staff Report, at 9-10; PacBell Draft 271 Reply Comments, App.
1, App. 2.

117 AT&T at 15, Morgan Aff. ~~ 4-7; Consumer Federation of America/Consumers Union at 17.

118 Southwestern Bell Telephone Co. v. AT&T Communications of the Southwest. Inc., No. 98
CA-4627 (W.D. Tex. Nov. 11, 1998) (consolidated).

119 In re Implementation ofSWBT Interconnection Agreements with AT&T and MCI,
Memorandum, Docket No. 19000 (Tex. Pub. Util. Comm'n Oct. 5, 1998).

120 Consumer Federation of America/Consumers Union at 10; CoreComm Newco at 6; e.spire
Communications at 15; Focal Communications at 3; Level 3 Communications at 13, 17,26;
Hyperion Telecomm. at 16-17,25; KMC Telecom at 11.

121 Hyperion Telecomm. at 25.
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business conduct that is legally permissible.,,122 This conclusion applies with equal force in the
instant proceeding. None of the allegations concerning SBC's negotiating positions
demonstrates anything to the contrary. Similarly, the Hyperion claim is moot: Focal's CEO has
apparently changed his mind since Focal recently began offering switched local service in San
Francisco, where PacBell is the ILEC. 123

4. LITIGATION AND COMPLIANCE WITH PUC ORDERS

Bill of Attainder Case

Several commenters charge that SBC's pursuit of the Bill of Attainder case is plainly
"sham" litigation. 124

Response: This allegation is without basis. SBC merely presented a legal issue for
resolution by the courts. It did not use self-help or otherwise attempt to evade applicable legal
requirements. After winning summary judgment from the District Court,125 SBC did not proceed
precipitously, but deferred any market entry while the court considered the stay motions. SBC's
effort to vindicate its constitutional rights through the legal process is not an indication that it is
acting anticompetitively or is trying to shirk regulatory obligations. As the Commission has
repeatedly recognized, such activity constitutes "constitutionally protected free speech" that is
not the proper subject of scrutiny in a merger proceeding. 126

122 SBC/Telesis ~ 37 & n.82. ~ also, Hunt-Wesson Foods. Inc. v. Ragu Foods. Inc., 627 F.2d
919, 927 (9th Cir. 1980) ("Of course, it is free and open competition that the Sherman Act
protects, and not any right of one competitor to be free of rough treatment at the hands of
another"),~.denied, 450 U.S. 921 (1981), quoted with approval in Los Angeles Land Co. v.
Brunswick Corp., 6 F.3d 1422, 1427 (9th Cir. 1993),~. denied, 510 U.S. 1197 (1994);
Northeastern Tel. Co. v. AT&T, 651 F.2d 76,79 (2d Cir. 1981) ("dominant firms ... must be
allowed to engage in the rough and tumble of competition"), cert. denied 455 U.S. 943 (1982),
citing Berkey Photo Inc. v. Eastman Kodak Co., 603 F.2d 263 (2d Cir. 1979), cert. denied, 444
U.S. 1093 (1980). S.e.e~ Antitrust Law Developments at 235 (citing decisions that allow
vigorous competition).

123 Communications Daily, Oct. 26, 1998, available at 1998 WL 1067529.

124 AT&T at 14; Consumer Federation ofAmerica/Consumers Union at 15; South Austin
Community Coalition Counsel at 6.

125 SBC Communications Inc. v. E.C.C, 981 F. Supp. 996 (N.D. Tex. 1997).

126 SBC/Telesis ~ 37. In fact, the major IXCs have also engaged in litigation concerning the
rules governing access lines, interconnection to their networks and the decision of state
arbitrators. £ee, e.g., AT&T v. Pacific Bell, No. C 97-0080 SI, 1998 WL 246652 (N.D. Cal.
May 11, 1998); AT&T v. Southwestern Bell Telephone Co., No. 97-CY-4199 (D. Kan. filed Oct.
10,1997); AT&T v. Southwestern Bell Telephone Co., No. 98-CY-4099 (D. Kan. filed June 17,
1998); AT&T Communications of the Southwest, Inc. v. Southwestern Bell Telephone Co., No.
97-CY-1573 (W.D. Mo. filed Dec. 4,1997); AT&T Communications of the Southwest. Inc. v.

Footnote continued on next page
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Furthennore, two of the four federal judges who considered SBC's position agreed with
SBc. 127 More recently, during oral argument on BellSouth's Section 271 challenge, a three
judge panel of the D.C. Circuit indicated through their questioning that they had serious concerns
about the constitutionality of the interLATA restrictions. 128

State PUC and Commission Orders

Several CLECs allege that SWBT has refused to honor CLEC requests for services or
facilities where the Texas PUC had required SWBT to do so and has refused to make customer
contracts available for resale despite the Commission ruling in the Local Exchange Order. 129

Additionally, the Consumer Federation claims that SBC refused to charge agreed-upon per order
h .. I' f d C ., d 130C arges ill VlO atlOn 0 court an ommlsslOn or ers.

Response: The orders of the Texas PUC arbitrators which fonn the basis of the first
complaint were fact specific to the CLECs involved in those PUC proceedings and did not apply
generally. 131 Once the Texas PUC reversed the arbitrator and ruled that the decisions had
general applicability,132 SWBT has applied these orders to non-parties as well. SWBT is also
making existing customer service agreements and term/volume contracts available for resale in

Footnote continued from previous page
Southwestern Bell Telephone Co., No. 97-CV-1573 (No. 98-CV-0501) (W.D. Mo. filed Apr. 17,
1998); AT&T v. Southwestern Bell Telephone CQ., No. A-97-CA-029 (W.D. Tex. Aug. 17,
1998); AT&T v. Southwestern Bell Tel~hone Co., NQ. A-98-CA-196 (W.D. Tex. Aug. 31,
1998); MCI v. Pacific Bell, No. 97-0670 (N.D. Cal. Sept. 29, 1998); M.Cl v. SWBT et aI.,
No. A-97-CA-132 (W.D. Tex. Aug. 31,1998); MCI v. SWBT, the Texas PUc, and Comm'r, NQ.
A-98-CA-199 (W.D. Tex. Aug. 31,1998).

127 Judge Kendall of the Northern District of Texas and Judge Smith Qfthe Fifth Circuit both
agreed with SBC. SHC Communications Inc. v. .E.{X;., 981 F. Supp. 996 (N.D. Tex. 1997), rev'd.
154 F.3d 226 (5th Cir. 1998); SBC CommunicatiQns Inc. v. ECC, 154 F.3d 226 (5th Cir. 1998)
(Smith, J., dissenting). In addition, Judge Sentelle of the D.C. Circuit agreed with BellSQuth Qn
the issue. BellSouth Corp. v. ECC, 144 F.3d 58 (D.C. Cir. 1998) (Sentelle, J., dissenting).

128 D.C. Circuit Revives Bells' HQpes ofOverturnin~ TelecQm Act's InterLATA Service
RestrictiQns, Telecomm. Rep., Sept. 28, 1998, available ill 1998 WL 8487723; (reporting on the
oral argument held in BellSouth Corp. v. ECC, NQ. 98-1019 on Sept. 25, 1998).

129 Hyperion TelecQmm. at 15-16, 17-18; KMC TelecQm at 9-10,12-13; see alsQ Consumer
Federation of America/Consumers Union at 1l.

130 CQnsumer Federation of America/Consumers Union at 11.

131 Order Approving InterconnectiQn Agreements, (Texas Pub. Util. Comm'n issued Dec. 19,
1996).

132 Complaint ofKMC Telecom, Inc. A~ainst SQuthwestern Bell CQmpany fQr ViolatiQns Qf
Section 252(c)(4) ofthe Telecommunications Act of 1996, Order No.6, Docket NQ. 17759 (Tex.
Pub. Uti!. Comm'n Mar. 9, 1998).
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Texas at the 21.6% wholesale discount, subject to adjustment to the new discount to be applied
to existing contracts as determined by the arbitrator in the pending proceeding on this matter. 133

SBC has established per order charges through independently negotiated agreements and
is in compliance with those agreements. SWBT also makes available to all CLECs the per order
charges established in the consolidated "Mega 1 and Mega 2" Arbitration proceeding in Texas
involving AT&T, MCI WorldCom and others. 134

Refunds on 8QQ-Readyline-Type Charges

Total-Tel and Telamarketing Investments argue that SBC lacks the requisite character
qualifications because SBC has not paid refunds for overcharges to IXCs reselling 800

. 135servIces.

Response: Total-Tel and Telamarketing Investments are complaining about a bona fide
dispute involving most of the local exchange industry as to the proper access charges for 800
Readyline-Type services. The suit was initiall~ brought in district court and the liability question
was deferred to the Commission for decision. 1 6 SBC and the other ILECs sought judicial
review ofthe Commission's decision. 137 The case is now before the District Court for a
d .. fd 138etermmatlOn 0 amages.

133 In re Investi&ation of Southwestern Bell Telephone's Entry into the Texas InterLATA
Telecommunications Market, Staff Collaborative Session Update No.3 at 11, Project No. 16251.

134 Letter from Christian A. Bourgeacq, Senior Counsel, Southwestern Bell Telephone Co. to
Administrative Law Judge Katherine D. Farroba, Public Utility Counsel of Texas at 3 (Oct. 20,
1998) (regarding Project No. 16251; Section 271 Collaborative Process; Public Interest Follow
Up Information).

135 TotalTel at 5-7. In addition, the Parkview Area Seniors question SBC's compliance with
FCC orders on such issues as rebate overcharges. Parkview Area Seniors at 6. Although SBC
has exercised its legal right to challenge the lawfulness of regulatory requirements to make
refunds, Southwestern Bell Telephone Co. v. ECC, 116 F.3d 593 (D.C. Cir. June 27, 1997), SBC
has never refused to make a refund if required to do so.

136 Lon& DistanceiUSA. Inc. v. Bell Telephone Company ofPennsylvania, 7 FCC Rcd. 408
(Jan. 13, 1992); Lon& DistanceiUSA. Inc. v. Southern Bell Tel .& Tel. Co., Order, CA No. 88
1477, (D.D.C. Sept. 24, 1988).

137 Southwestern Bell Telephone Co. v. ECC, 116 F.3d 593 (D.C. Cir. June 27, 1997).

138 ~ Lon& DistancelUSA v. Southwestern Bell Telephone Co., No. 88-CV-1477 (D.D.C.
filed May 31, 1998).
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5. MISCELLANEOUS ALLEGATIONS

Customer Proprietary Network Information

Several commenters allege that SBC has used customer proprietary network information
("CPNI") improperly to winback customers and that PacBell and SWBT have been cited by the

'1' .. fi . f CPNI 139state uti Ity commISSIons or mIsuse 0 .

Response: SWBT and PacBell have not and do not use CPNI to "winback" customers.
Neither the California PUC nor the Texas PUC has cited SBC for misuse of CPNI to maintain or
winback customers. 140 For a brief time, PacBell contacted customers who had disconnected
service in an effort to retain their business, but did not use customer proprietary information to
do so. PacBell altered its procedures in this regard after consulting with the Department of
Justice. 141 At all times, PacBell and SWBT have been and are in compliance with, and will
continue to abide by, FCC guidelines concerning winback and customer proprietary network
information. 142

Penalties for Customer Contract Termination

The Consumer Federation claims that SBC's practice of including penalties for customer
contract terminations is anticompetitive. 143

Response: In Texas, SWBT allows the assumption of existing customer contracts by a
reseller with no termination liability billed to the end user. In other states, SBC has long-term
agreements with end users that contain termination charges if the contract is canceled during the
term. These users entered into the agreements in order to secure lower rates. These provisions

139 Focal Communications at 4-5; Hyperion Telecomm. at 19-20, KMC Telecom at 15; Level 3
Communications at 20; AT&T at 21; Consumer Federation of America/Consumers Union at 12.

140 Pac Bell Draft 271 Final StaffRe.port at 47.

141 For the three-month period of December 1996 to February 1997, PacBell called customers
in an attempt to retain them as customers based on the fact that the end-user had disconnected
PacBell's service to migrate to a CLEC. PacBell would know that a customer intended to
disconnect its PacBell service whether or not PacBell provided wholesale service to the CLEC
and was not using CPNI. DOl's concern centered on the fact that PacBell called customers
before they had actually changed service to a CLEC, coupled with the fact that PacBell was
experiencing delays in migrating customers. Although PacBell's winback practices did not
violate any law or regulation, in response to DOl's concerns, PacBell modified its practices and
since February 1997 only calls CLEC end users after they have migrated to the CLEC.

142 Collaborative Process Affidavit of Barbara L. Wilkinson on Southwestern Bell Telephone
Co., In re Investi~ation of Southwestern Bell Tele.phone Company's Entry into the Texas
InterLATATelecommunications Market, Project No. 16251, ~ 3 (Tex. Pub. Uti!. Comm'n filed
July 3, 1998) ("Wilkinson Aff.").

143 Consumer Federation of America/Consumers Union at 12.
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are not anticompetitive, but rather allow the consumer to choose an open-ended contract or a
term contract with lower rates. To date, neither the FCC nor the applicable state commissions
has found that these provisions are unreasonable or otherwise unlawful.

Quality of Service

The Consumer Coalition alleges that service quality complaints doubled after the
SBClPacTel merger, 144 and others claim that the California PUC has instituted an investigation
into service auality standards based on the increased number of formal and informal complaints
it received. 14

Response: These claims confuse allegations with facts. PacBell, for the second year in a
row, has been recognized as one of the top residential local telephone companies in customer
satisfaction. 146 Since the merger with SBC, PacBell has improved service quality such that it
met or exceeded the service goals established by the California PUC in six of the seven quality
measures in each of the twelve months after the merger closed. 147

PacBell recognizes that the informal complaint rate has increased since 1996. While it is
making every effort to reduce the number of complaints, large fluctuations in complaints are not
unprecedented and this fluctuation cannot be attributed to the merger. The variations in
complaint rates are due in large part to variables outside ofPacBell's control, such as slamming
by third parties, weather conditions, etc. In addition, there was a high demand for PacBell's
products and services - as evidenced by growth in second lines and other products and services
- that outstripped PacBell's ability to meet that demand in some cases, despite best efforts.
PacBell is making every effort to reduce the number of complaints and to continue its reputation
as a world class leader in service. For example, from January 1997 to October 1998, PacBell
added over 9,000 customer-facing employees.

Moreover, contrary to the assertions, California PUC's investigation into service quality
standards was not instituted to deal with concerns about PacBell's service but to address
minimum service quality standards for the entire industry and to decide whether the standards
should apply equally or at all to both large and small carriers. 148

144 Consumer Coalition at 20-21.

145 CoreComm Newco at 9-10; Focal Communications at 6-8; Hyperion Telecomm. at 24-25;
KMC Telecom at 20-21; Level 3 Communications at 22-23.

146 Public Interest Statement at 41; Kahan Aff. ~ 96.

147 Kahan Aff. ~~ 96-98 & Attachments D-F.

148 Order Instituting Rulemaking on the Commission's Own Motion Into the Service Quality
Standards for All Telecommunications Carriers and Revisions to General Order 133-B (Cal. Pub.
Util. Comm'n filed June 18, 1998).
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Closing Service Offices

Several commenters discuss the Complaint filed by the Utility Consumers Action
Network (UCAN) with the California PUC opposing SBC's proposal to close certain service
offices alleging that closing these offices would adversely affect poor and elderly customers. 149

Response: The California PUC found UCAN's complaint to be without merit. PacBell
demonstrated in response to UCAN that operating under an Authorized Payment Location (APL)
system is much more cost effective than operating service offices and would not adversely affect
the poor or the elderly. After a thorough review, the California PUC determined that PacBell is
meeting commission standards, stating: "Pacific [Bell] is providing numerous APLs in areas
where they are most needed ... Pacific [Bell] has taken every effort to ensure that its customers
will not be harmed or negatively impacted in any way.,,150

Use of SONET Rings

The Michigan Consumer Federation alleges only one problem with SBC's service - that
SBC is relying excessively on single-thread technology rather than deploying SONET ring
technology.151 In particular, the Michigan Consumer Federation highlights a service outage that
occurred in August 1998 in Tulsa, Oklahoma, and attributes it to the lack of SONET ring
technology.

Response: SBC is not, and has no intention of, relying on "single-thread" technology.
SONET is the transport vehicle of choice for all new SBC fiber deployment, and SBC is actively
deploying self-healing SONET rings throughout its network. The Tulsa outage occurred before
SBC had finished deploying SONET technology in Tulsa and has no relevance to SBC's
commitment to the use of SONET rings. Moreover, the Tulsa outage only affected long-distance
service. Dial tone and local calling service was not affected, as the Michigan Consumer
Federation incorrectly suggests. 152

Vertical Sales Practices

Several commenters allege that PacBell uses improper sales techniques for vertical sales
and services. 153

149 CoreComm Newco at 9-10; Focal Communications at 6-8; Hyperion Telecomm. at 24-25;
Level 3 at 22-23.

150 Cal. Pub. Util. Comm'n, Reso. T-16193 (Sept. 3, 1998).
151 Michigan Consumer Federation at 16-17.

152 D. R. Stewart, Southwestern Bell Outlines Blackout Prevention Plan. Tulsa Trib. & World at
9 (Nov. 4, 1998).

153 Consumer Coalition at 21-23; AT&T at. 46-47; CoreComm Newco at 9-10; Focal
Communications at 6-8; Hyperion Telecomm. at 24-25; KMC Telecom at 20-21; Level 3
Communications at 22-23. They base their claims on a petition filed with the California PUC by

Footnote continued on next page
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Response: These claims are based on bare allegations and are unfounded. The ALJ
assigned to the case has not granted the temporary injunction requested by ORA, TURN and
TIU. On November 6, 1998, the ALJ ordered PacBell to file a motion to dismiss by
November 21, 1998. If any issues survive the motion they will be heard on January 31, 1999. 154

SBC is also confident that the complaints will ultimately be dismissed. PacBell has
internal and external quality assurance standards that ensure ethical sales practices, and customer
surveys show a high level of customer satisfaction with PacBell Service Representatives.
Customers who request that they not receive sales calls have their accounts marked to prevent
further calls. Further, every sale made over the telephone is confirmed by follow-up letter.
Service Representatives and managers are terminated for unethical sales activities. l55

Affiliate Relations

The Consumer Federation alleges in its comments that SBC policy on Section 272
compliance is "troubling.,,156 They claim that SBC's practices with regard to its affiliates for
long distance service are "in blatant violation of the structural safeguards required by the ACt.,,157

Response: Aside from being vague, the claim is wrong. SBC complies with Section 272
as demonstrated in its Section 271 filings before the Texas l58 and California PUCS. 159 SBC's
long distance and local exchange affiliates are separate wholly owned subsidiaries of SBc. 160

Footnote continued from previous page
the Office of Ratepayer Advocates ("ORA"), and complaints lodged by the Telecommunications
International Union ("TIU"), Toward Utility Rate Normalization ("TURN"), and the Utility
Consumer Action Network ("UCAN").

154 The Utility Consumers' Action Network v. Pacific Bell, Case 98-04-044, Tr. 103-04.

155 ~ Eenerally Pacific Bell, Pacific Telesis and Southwestern Bell Communications,
Declaration of Denise M. Gi1ey, The Utility Consumers' Action Network v. Pacific Bell (U 1001
Cl, Pacific Telesis and Southwestern Bell Communications, C.98-06-049 (Cal. Pub. Util.
Comm'n filed Aug. 20, 1998) ("Gi1ey Decl.").

156 Consumer Federation of America/Consumers Union at 18.
157 Trl

!.Y. at 12, 18-19.

158 ~ generally Southwestern Bell Telephone Company's Collaborative Process Affidavit of
John Lube, Inre Southwestern Bell Telephone Company's Entry into the Texas InterLATA
Telecommunications Market, Project No. 16251 (Tex. Pub. Util. Comm'n filed July 3, 1998)
("Lube Aff.").

159 ~ ienerally SBC Communications Inc., PacificBell and PacificBell Communications
Rebuttal Affidavit of Leona Lea Jones, PacBell's Draft 271 Application (Cal. Pub. Util. Comm'n
filed Apr. 30,1997) ("Jones Rebuttal Aff.").

160 ~ ienerally Lube Aff. For the complete corporate structure of SBC and its affiliates, see
"Description ofthe Applicants and Their Existing Business" attached to the Public Interest
Statement.
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The officers and directors of the long distance subsidiary, SBCS, and its subsidiaries, SBCS
Texas and PBCom, do not serve as officers or directors of SWBT, PacBell or Nevada Bell. 161

Except to the extent permitted under Section 272, the reporting chains for the officers of SBCS,
PBCom and SBCS-Texas and for the officers of the telephone companies are distinct. 162 The
only SBCS officers who report to officers of SBC are those who perform functions such as tax,
treasury and legal services, and they report to officers of SBC who perform similar functions for
SBC and its affiliates, as permitted by Section 272(b)(3).163

SWBT and PacBell also post on the Internet listings of services provided by SWBT or
PacBell for their affiliates and, pursuant to the recommendation of the Texas PUC, SBC posts
the SBCS territory involved in each affiliate agreement. SWBT and PacBell also post on the
Internet the entire text of each agreement that addresses services or assets provided to an affiliate
by SBC. This satisfies the Section 272 requirement that a written description of each asset or
service transferred, along with the terms and conditions of the service, be posted. 164 All services
provided by any of the Telcos to the long-distance affiliates are available to other IXCs on the

d d · . 165same rates, terms an con Itlons.

Prices in PacBell Territory

AT&T asserts that while PacBell has not increased rates for local service since the
merger with SBC, it has "retreated" from its plan to lower rates. 166

Response: PacBell has not increased prices for regulated service prices in California
since it was acquired by SBC, and, in fact, it has decreased prices for some services. For
example, local toll rates have declined 29% for residential and business customers - a total of
$216 million. Deep discounts have also been offered to customers for packages of custom
calling features. The increase in penetration rates for these services indicates that customers
recognize the value of these packages.

161 Lube Aff. ~~ 9-10.

162 Lube Aff. ~~ 11-12.

163 Lube Aff. ~~ 3-13; Jones Rebuttal Aff. ~ 17.

164 Lube Aff. ~ 17. A sample of the information available to the public from SBC's Home Page
is attached as Exhibit 9.

165 ~ Southwestern Bell Telephone Company's Collaborative Process Affidavit of Kathleen
Larkin, In Ie Southwestern Bell Telephone Company's Entry into the Texas InterLATA
Telecommunications Market, Project No. 16251, ~ 6 (Tex. Pub. Util. Comm'n filed July 3, 1998)
("Larkin Aff."); SBC Communications Inc., Pacific Bell and Pacific Bell Communications
Affidavit of Kathy Rehmer, PacBell's Draft 271 Proceeding, ~ 18(i) (Cal. Pub. Util. Comm'n
filed Mar. 31, 1998) ("Rehmer Aff.").

166 AT&T at 20.
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PacBell has proposed an increase for some services such as directory services, emergency
call interruption, and busy verification. 167 With regard to such services, prices are typically
below cost and have not increased in the last fifteen years. These requests to increase prices are
pending before the California PUC and will be subject to hearings beginning in December
1998. 168

Funding High-Tech Community Activities in California

The Consumer Coalition alleges that SBC has not kept the promise it made during the
PacBell merger to fund to a wide variety of high-tech community activities with a $50 million
fund. 169

Response: The Pacific Bell Community Technology Fund kick-off is set for
November 18, 1998. A $10 million check from PacBell will launch the Fund, and its non-profit
governing foundation, the Community Technology Foundation. The remaining pledge of$40
million will be provided to the Fund in annual installments of at least $5 million. 170 This kick
off event is being held less than four months after the California PUC approved the CPA
Organization Charter,171 and little more than one month after the Foundation's first board
meeting. Not only has SBC kept its promise to fund the high-tech community activities, SBC
has worked to set up the Foundation and Fund in accord with the wishes of the 134 CPA
signatories as quickly as possible within the regulatory framework. 172

167 In Re Application ofPacific Bell (U-I00I-C) for Pricin~ Flexibility and To Increase Prices
of Certain Operation Services. To Reduce the Number of Monthly Directory Assistance Call
Allowances and To Adjust Prices for Four Centrex Option Features, Docket No. 98-05-38 (Cal.
Pub. Util. Comm'n filed May 5, 1998).

168 In the Matter of the Application of Pacific Bell (U 1001 C). a Corporation, for Authority for
Pricin~ Flexibility and to Increase Prices of Certain Operator Services, to Reduce the Number of
Monthly Directory Assistance Call Allowances, and to Adjust the Prices for Four Centrex
Optional Features, A.98-05-038.

169 Consumer Coalition at 31.

170 Pacific Bell Press Release, Ei~ht California Community Coalitions and Pacific Bell to
Launch $50 million in Community Technology Grants (Oct. 3, 1998), available at Westlaw,
10/13/98 Bus. Wire 09:35:00.

171 Resolution T-16172, Public Advocates on Behalf of the Pacific Telesis/SBC Merger
Signatory Coalitions, Submits an Organizational Charter Implementing the Community
Partnership Commitment, (Cal. Pub. Util. Comm'n July 23, 1998).
172 rd.
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Programs for Low-Income Families

The Edgemont Neighborhood Coalition alleges that SBC does not have a good record on
enrolling people in federal and state programs designed to make telephone service affordable to
low-income families. 173

Response: SBC's record of enrolling people in these programs has been exemplary. For
example, approximately 23% of all PacBell's customers participate in its self-nominating
Lifeline program. Fifty percent of all Lifeline customers in the United States are in California.
In its "Community Partnership Agreement," approved by the California PUC in April, 1997,
PacBell committed to maintaining its leadership position in enhancing the availability and
penetration of telecommunications services. In addition, PacBell is making good faith efforts
towards helping California achieve 98% penetration in low-income, minority and limited
English speaking communities within the next seven years.

Capital Expenditures v. Depreciation

The Michigan Consumer Federation alleges that SBC has not devoted enough resources
to its network since its annual depreciation charges have exceeded its total plant additions for
several years. 174

Response: This allegation is untrue. SBC's 10-K filings with the Securities and
Exchange Commission for the fiscal years ending December 31, 1995, 1996 and 1997 reveal that
SBC's capital expenditures have exceeded depreciation and amortization each year since
1993. 175 In addition, the 1997 ARMIS reports for SWBT, PacBell and Nevada Bell show that
the additions to TPIS (before amortizable assets) for the three companies totaled $4.95 billion
while TPIS depreciation totaled only $4.05 billion. 176

Profits to sue Shareholders

The Michigan Consumer Federation alleges that money is diverted from the local
exchange network to shareholders as dividends and as annual dividend payments to the parent

173 Edgemont Neighborhood Coalition at 6-7.

174 Michigan Consumer Federation at 13-14.

175 ~ SBC 10K for fiscal years ending December 31, 1995, December 31, 1996 and
December 31 1997.

176 ~ SWBT ARMIS USOA Report for year ending 12/31/97 at Tables B-1 and I-I; Nevada
Bell ARMIS USOA Report for year ending 12/31/97 at Tables B-I-2 and 1-1-3; Pacific Bell
ARMIS USOA Report for year ending 12/31/97 at Tables B-1 and I-I.
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corporation which are used to support unregulated subsidiaries. They suggest that these monies
should be shared with local exchange customers in the form of lower rates or refunds. 177

Response: The Michigan Consumer Federation is seeking a return to rate-of-return
regulation of telephone rates. The issue is one that should be resolved in connection with state or
FCC rate proceedings and not here. The FCC and most of the state regulators, including those in
all ofSBC's and Ameritech's states, have concluded that an incentive rate-based regulatory
scheme will better serve the public interest than the historic rate-of-return. 178 Under price cap
and similar incentive regimes, shareholders are rewarded for increased efficiency and
productivity by retaining a larger portion of the resulting profits. SBC's retention of those profits
is thus not a "diversion" of funds, but the intended result of the regulatory regime adopted by this
Commission and by the state commissions with jurisdiction over SBC and Ameritech.

Base of Operations

The Consumer Coalition alleges that SBC "cleaned house in California" after the Telesis
merger and will move Ameritech's operations to San Antonio resulting in a loss ofjobs in
Ameritech's regions. 179

Response: While SBC consolidated certain functions after its merger with PacTel, SBC
continues to maintain the headquarters of PacBell in California, and has made California SBC's
headquarters for its Internet and international businesses. 180 Other managerial positions were
also moved to California. In fact, since the merger, total California employment is up more than
2,200 employees. With regard to Ameritech, Mr. Edward E. Whitacre, Jr., Chairman of SBC,
wrote a letter to Ameritech's chairman, Mr. Notebaert stating SBC's commitment to maintain
Ameritech's corporate headquarters in Chicago and to insure that emRloyment levels in
Ameritech's five state region will not be reduced due to the merger. I I It is also worth noting
that SBC has an outstanding record on creating new, high-desirable jobs, which is undoubtedly
why the Communications Workers of America strongly supports this merger. 182

177 Michigan Consumer Federation at 13-14.

178 ~~.g., Southwestern Bell Telephone Co. v. AT&T Communications of the Southwest,
No. A-97-CA-13255 at 19,24 (filed Aug. 31,1998).

179 Consumer Coalition at 11.

180 ~ Exhibit 10 to this Appendix (Letter from Edward E. Whitacre, Jr., Chairman and CEO
ofSBC to Philip Quigley, Chairman and CEO of Telesis (Apr. 1, 1996).

181 ~ Exhibit 11 to this Appendix.

182 Communications Workers of America at 6-10 ("The emphasis on job-growth and business
expansion in the SBC/Ameritech merger contrasts vividly with so many other workers which
focus on ... firing workers.").
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Attachment 1
To SBC's Response to

Specific Allegations

Letter from Donald J. Russell, Chief,
Telecommunications Task Force, Department of Justice,

to Liam S. Coonan,
Assistant General Counsel, SBC Communications Inc.

(March 6,1998)



•
Citt~"'"

UOIH~"V:

......-DC2lISJ'

March 6, 1998

Liam S. Coonan, Esq.
Senior Vice President and

Aaistant GeDeral Coauel
SBC CcmmanicatioDl. Inc.
11S E. HoQltlm Street
San Antonio, TeD.! 78205

Be: SBC Pc10rmance Mea.ures

Dear Mr. Cocman:

As part of the Department'l alm:mtment to work with all Bell comp8J:l.i~ on
Al~ant_ua in advauce ottheirMCtiw. 271applic:ati.ons. the Department ufJuetio!
and SBe Cammumcatians.1nc.. rsaC") haft, as you know, heen 1p80dm: ctmSiderable
time diseusainr iuues relating to wholesale 5UpPOrt proc:eaea and pexfwmance
measW'eS. In that regard, you have pt'O\'idec! us with • draft lilt of proposed
perlonnanee measures, a list that ycu have supplemented as our diseuasions have
progressed.

Attaehment A ie a comprehcc.eive list c! perfonnanee measures. With the
qualifications aet forth bc1QW,~. arc .au.fied that the performance measures listed
in Attachment A. to which SBC w apoeed,l would be auffice:1t. if properly
implemented, tc ..tisfy the Department'. need for performance meaaures for
evaluat:i.nr a Section 271 applicati0::3 :filed in the not-too-dietant future.

We appreciate SBC'I en,agement ~th the De~rtme.tlt CD aatisfying our
compriitive UH""mrnt in adftDu of. filing and look forward to working with you on
additional rel.ted issues. One JW:h issue is wh,th~ the performanee measures in
Attuhment A ha.e bee ~J,.implemented.Wente the majority ofour discussions
have dealt with the periarmuce meuares themse1Ya and since it is upon the actual
measure.e that thi3 letter fOCUleS. As you can appreciate, there are important
~onsthat may &riM £ram how the~ are implemented. For c:u.mple,
defuUtionaJ issues and other det&ila eonDeC'ted with the measures themselves (such as

~ M w. Ant diIeut.d with ,ml, the D.partment has qned to DImW ariances from
A,t:tecbmuat It. mliPt ofCIIIrtain SBC p:vcaHI aDd procedur... 6peci5caI]y,.e h.ft -creed
that SBC DMd JIiDt ....-uM ......te opera_ MI"'i.. -.a GUwc*ay uUtanczspeed-ot'~
mcu~nt8for bra=ded ud aUruded e&Ila ad that SBC Im1 limit ita 811~ts
to &zI ~-clearinc intuvaJ measure tha~ is~tJy =der d....JopmeDl.



the buie upcm which due dates cui Itart Gd Iiop times an set m particular
measuns) could aipffie:ultly affect the meaning afthe data. Thus, because we have
DOt yet reached q:reemct an Unes IUCh as data reteDti1m, pruentatiCD. and
repcn"'tiDI <c.I.,~cm, reportiDc inter9U ad fo::uie), and aualysis. we
expect that DepartmeDt 8tafrand SBC will contiD_ to -ark tuwuds resolution of
theM~M. We aJ.o apect that Depart:m=t ftGfcd. SBC will dis:as.s performance
standaniI aDd blachmarkml, vther impcrtant upetts of the Department'&
perfanDaDce aalysis.

~,while we are aatilfied at the preaent time that the measures iet out
in AttachmeDt A ..wd, it p-opuJy implemcted, suffice for present pw-poses,
pe:fozm~ measurement is a dynamic area and future d~elopments could
DeCUlitate c:ha.z2pI in our views afappropriate performance measures. For uample,
while the measures listed in Attachment A are structund to cover the provision of
wandled netwark elements, DDC'! it becomes clear how unbUDdled network el~ents
wjl1 he provided co as to allow requ..tmr camus to combine such ele.t::leDts in order
tQ provide a teleamUlumjca~ serviee, •• may bd that other measl.:1'eS are
neecsn.ry to usea performance in this aituetion. In addition, the developmeIlt ofnew
services or new m.tbodI of providing a:isting services could necessitate additional
perlormq.re meumes. Altc:naatMly. throUih onraiDg ngWatary proceedmp, our
0"VIl investip,Uon, or Dtbcrwise, we milht leem of additional riau, ud even
occ:urnnces, ofctiscriminaticm ofwhich.e were Dot previwaly aware.~y, we
would apeet SBC to implemct additional m...ares or modifications to e:risti%lg
measures 5hould it bearme apparent to the Department that they an nueuary. On
the other hand, dewJopment.! might ~ea.J that c.ertain meuuns we..ooe no longer
netU5&:y and could be eliminated.

Our satisfadion writh the performance measures set out in A::tac.brlent A must
be placed in its propc:r C01Jtext. First, it is Ji:ited to the Departme."1t's application of
its competitive standard. UndeT SectiClIl 271, the Depa.rt:ment is to evaluate
applications for Bell ftUy usi::.g "any staDdard- the nep&rl:nent belie'9es is
appropriate, and the FCC it rcqu:ircd to ~e "substantial Weight· Ul that evaluation.
As we have aplained,~ studard, in addition to the specific statutmy prenquiaites,
ftquireli a Gem=st:atiOD that local markets in & etate have been "fully and irrevem.bly
opened to competition," and &pJlropriate perfonnance mea.sure.s, standards, and
benchmarks are iznponant to the Dcpar::mtl3~'8 application of our competitive
~dard.

Second, our CGDdusians ftlate only to the Department's "aluatia.a ofaectian 271
applicatlODl azul should not be eonstnaed u an ftFeu:icD of the Departme.tlt':s vit'W!

cone~g the applopri.ate nsolution at any federal or ,tate regulatory proceedi.ng
relatmrto peri'armaoce meuuns. Th. FCC and Icme state eommissiaD! have~r
proceedizap cozwideriDg both prinnance measures and pel formanCie atan.da.~,
mcludiJl! CGmpaay-qeci5l: ad I'tate-~c:iasue:s. 'These proceedi.np may produce
perlannancoe meuures ctifrerent £rem, or in additicm to, those described in
Attachment A

. I~h~ that we can raol~ the Rm4 ininc iseu. qpeditioaslythro~our
=co~ disaaamans. 1 appreciate yocr l:OOperaticm in adcireainc" these i&sues and look

2



Sincerely,

~lf;et4J1
D=&ld J. RuueU
Chi.f
TclecI:muDazaications Task Force

3



Attac:hment A

PERFORMANCE MEASUMS

1. PRE-OBDERING

1. ~rass~: JIeewres J.ath tlie boars and da,., the BOC'. pT!!
orclu oss. are .~Je to CI.ECa ad :=«bedWed downtime.

2. ~ SJ'lfCm llapotlft 7ima: JUa=-. iD~. the _peed ~th which
the CLEC s.mc.~~~~ CiDdcti=r njee:tiQn and
enw-e-)JOt pro=s.,..~bel_with a~ em the line. These
C7'C1e-time me&S1I2"CS assume tae CLEC has mtcbuie-1 UOUI to the BOC
dataJ.uu and ahould Oe meumwd in a mu.DCt' that allows app.rvpriate
c:ampuians tc like e,de tim" a:per1e.DC11ci by BOe retail Hmce
npratlDwtius. 'rima.,.. pnmded .~11!xlrthe tollowinC {unctio:u:

s. Adm-. wrifiation

b. Reqvcst {VI' teleph=e Zlumber

c. Request (ar~ service re-::ord (CSR)

d. Serm. and prl)dutt aYail&bili~

e. Appomt:na1t achedWiDr

n. OIlDEIUNG

1. Firm. Order Commttmmt (FOe) Cycle Time: ldeasazet the avcragc time from
CLEC~cz onicr r.d.r,riaio'1 to Boe respa»e,~ ,...ipt ofa properly
formau.d and appointd order and CDmmi~( to CDmpl,te the order by a
spumed da~. In additian. may be ]:IZW8nted u the ~tq'tI retun1ed within
an aP'ftd upon interval.

2. &}du!. Ord6r Cyck TiMe: Meuuru t!:le 1ITe.~ time, fram CLEe servi.cr a:*r
aubmission tc BOe J?!'':lonae. fl7r rejediDC' a.n incomplete ..,rvic::e order or one
eontaini:nf urDrlI. Ec.:. luhmiuio::1 of aD mia, up to and includiDl: the FOe.
T1IqtIir.. a ~IW'~..t:ime J"ICU1~

3. 0rrJ."", Q4IAlity: The !ollowin, pcrfmxwlC:e m'&$W'a are impcnant
cletetmbaazlc. of'Ml"¥ioe order F"O"""inc puity or aciequuy. Each is import&:Jt
in its awn n,ht aDd p1'lMdes i.c.s:iehu iDLe l:1ifi'CftZlt aspecta of Drier quality.
Wl:Wc the atire .tW'Dwd DOt be~d. Percent Flow Tb:ou,h and either
PCWDt ~ected 0nLa:. or Order Sahmiail7DS pc Order arc Deceuary.

a. Pcrrznl~rJ 0rtUn: Meuured at the BOep~Y. it is the result of
dmdm, ntilded anien by total orU.en Inlhmit-...d, mazuwl,. or
mechanically. It is aD adeqUU1 meuure husUM thU'lll are no equinleD t
BOe anahIrs. BOC orden an -rejected" .n. &DtomatiC edits before the
me Jean.a the acnicc rcpraeDta~eposition.

b. Ortkr SubmisliDru peT 0rtUr. Me&5UJ'Wd at the BOe pmr.,.. it is
d.termm.d a,.~ total onier nsh:niaio::.s by the numD-r of~
l'eceMq • mm 0T'dc commitment.

A-l



C. hts1t.' FlDw Tftr1jU6h: lUulU'U the perce:l~ofden bat flow fraIr.
tbe BOO~ to MII:iIptuce by the 15OC ter't'ice order Jr.'lSa=SS0f' withe\: t
mama!iD~ Orden ~ectedat the pw-ay a..-e ududed.

~. 0,..."" ass Auaila'-iu".: Neaures both the houn and days the BOC's
ordcmc ass. are ..&iJable to CLEC5 and Don-te:beduJed GOWDtUne.

5. OrdcriAi~er bGila6ilii,: Reports both th. holUS cd deys of operation of
the BOe orcicriDr center.

6. Speed of~crin.lCcnkr: Meuures the a.-rage time to rea~ a BOC
MJ"Yice repraentatift.

m. PROVISIONING

A. Semcc~ 1Af.erftl: Afeuu:u tha t:i.me &om customer "~uest {Of' ,ervice
to completion -hen th, appa~t:l:DCD~i. o&r.d by the BOC, either from a common
appoiDtment databue. ,evan,. ~d 1D • re&al, IDvironme:t, or by qreed.to
~ppam=ent iDt8rva1s, more ~)' UMd in a UNE environ.m.n~ Servi~

PtlM.sionq Inter-I .bonld be musund beth as a mean, OT ••er.~ inte~al. and
as a pccult O¥ef a~iD~ Nut available appomt::Dc.nts offered from the
-ork schedule OSS aDd upedited requests .!:!.ould be uwuded for 1De85un.ment;
~.omu.requested due dates lozlrer tbeD the offered appaint:nat should be
Gdwled.

1. Awr.c Servia Pruui1itmi.n6 InUn1t:Jl.; Measured in daya from Ind-user Ta;uesl
to order =mpletion cd ccunted ..parately lor dispatched a.nd %lon-disp.~~

orders.

2. PUT:VlJ SC'f'U:f ProuisiDnfd O/;t ofINertia!: Meul:u the pr.un~e of~ee
orden amlple:ed i: men thL'\ &:l ~d upon nw:::1bc of days. Ideally,
meuared inc:rc=entaJl,. by day. FCT ~i'le. o:-d~ =:npleted in maTt than 3
dap, .. ~:rs. 5~. a~d 6 da~ This pcrlorm&nce measure d~picts t:le tail of
the illtcrtal~. Combined wit:! the Averace Install.tic=. In~. por>..rays
• robust ])i~ of pnmsio=Ul.i cycle ti:r.e.

B. Other PnmaiGnin( Me&Suru

1. Pcrt:enJ I1t.NrC:DftllCetio" FuiUti.u ProuuirlMd Ow of Inlz:rlla1: Measures the
percantap ofiDtucDl111ection facilities (switched tru.tlu and dedicated c:imUU)
]:It'OTiaiOMd in more t;han an~ upon number of day,.

2. Pa:nJ.MisxdAp~~: Order=np1e".icmi;~d

apinat. the~ CLEC-m;l.I#Ua aut dAte. No du~ date chaniel may be
maae unlae aplicitJ,.~cd try the end user ar aplicUy q:reed. to by the
CLEC and the iOC. Orden =-d for campany "uonJ-load, facilities, or
Cltbc-are iDdudR. Orders mi.ucd U\lC to~mu reucrns arc flot counted as
• us fur l'arpoad o(this meuure.

3. PcrT:llrU NClIJ ScrPil' Pcibms: Musuru the nuzn.be- oftrcuble reporl:s OIl n~ly

p~ODedRrliot with.in an qreed number af days rrf the aricinal Utluhle.
Studies have ahowu hiJh CGn"I&laticu It.t-ecp~.~en-D:r"8 aDd tl'ouble
f'eP011C O~withiD 10 clefS cello-v =rrelatioca beyolld 10 de,-s.
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4. ~~U:r Order A=wCQ': J4easuns th: cstent 10 wbit:h onien aTe
campIded ." tile JOe as orUnd by tile CLEC.

~. e>ra.r. BelJ (orFadlitia: MCUl:IJ'M~ aniers=tcamp~ti~ the criliDal
clue elate becaQM of.1_afllftwozk r.cnm_ C:i=l~ 100pI aDd cmt:'al ot5~
eqaipmat) in tII:mI ofCa)tIle.~ time "'NZ1 the ozic'inal due dace e:d
die bel mmplc:ti= dat.e~ _ (b) tile number ofpcdiDI orders, as 1lfUse rqul:t

date. held~ • .,.dfied pciad (unally 30 a.,s)~ the oricinal due
date.

6. ~~" Notia IIIInvfJ:~ the.~ time fnun anier
campJeti= to notifica=n of tile CI..EC for In''dC's subuu=ed on a mechw~ed
D.sia.

IV. MAINTENANCE

A. Trwble LpartiDr. C1earaJu:e

1. '1't'Hblc Rqort Rau: Masured &5 the number oftreuble repon. per cWitomer
ar aa:eu liM Pv IIUlIDth.

2. ~Rqct RyorlI: Keumed .. the peramtap ofend-aMa' b-ouhla on the
same a=ea liDe within c qreed Dumber of clays of the origin&! =-cuble.
Stlldiea ba•• &hown biP carn1atUlD Detwea1 rep&lr emlt£ and repeat reports
~IwithiZllO days and lower~~za. beyond 10 days.

3. Pm:mt Ou:of&f'fIieI Ovtr24 Hour¥. ldeasuruI as a pucenta,e cIou~r-elC"Via:
troules c1e&:'eG within 24 hOlUa.

~. P~t Miud AppoUt,tmUlU: M~urea the pe1"eCtage of trouble repoTU
cleaftd 4lfter the;zn=iMd appai:l.tmenl Requires that. appointment times. once
set. cazmot be chc,ed ez&:ept by the GAd user.

5. MUlA Time eo IUpair: Meuurwd as the average intA!:rval from trouble report to
d ..nonce.

6. lratucotutet:ti.olt FaeUilia RutoreJ Out 0{ ]"ttMIGI: MC&&ure.t the percentata of
intenDnned::ion facilities (switched U"UZlb and dedica:ed circuita) ",ported out
of~ aDd rutDred &fl.r aD apeed-tI:l interval. )4->, also be m.u11ft'd and
ftported as aZl~ iIlterftl.

7. Mai~ ass bai1G6ility: Jdeanm J»oth the hours and days the BOC'3
maintcDaDce OS&. we .0000lUle til CLECs aDd ZlOD«hedul.d dDWZ1time.

8. Maiftt~"Ma Cmlcr 8pc,d ofAMwrr: M...arcs the "t::r~ time to rucb •
Boe npm MrTice representatnoe.

B. Network Quality

1. ~ Blodred Calls: Measwea tnm.i::izlr c:rade (qulity) of..mee. Sbould be
~~ Car the =Uowm~typu aft:rlzDb:

a. ILEC Ead om=e to CLEC bd om. Tnmk GroG"

b. n..EC Tazulem ~ CLEC Ead Oftice'1"nmt GRupe

e. n.EC 1'aU.m to aDd &ac II.!C bd 0t5=e Trunk Groa,.



V. BILUNG
1. Bill~:~ tN~ ofbilllzl, ftami.s delivered within an

acretd-to~. SJaoqJd be~d faT tb. following billing izI.Ii:nmaticn
~toCl.BCa:

a. D.lly u..p 151. (DOP): M.uU1'U,!r= -.ace cuccn to the
~tyoft!le ..,. iDi,nilmm~ the CLEC, the pen:entqe ofDUT'lI
Jll'"ided wit!UJt tiM mterft1.

b. WUIaa1e Bill: MeeIVII iDe pcrcaatqc ofwbolesale bills issued within
au"""-to Dumber mila,. faUGWiQrt1:le ad oftbe billinc C)'Cle.

2. Bill~: KMnr.~ Jl'C'aID~of~ billingnco~ far usa,e
cbazca.~ c:U:rca. Cd~ =az.ea Jrn"'Uled to CLEe,.
SlaooJd ... maaured after luI1a are ftleuell thada!' apJl~d ccnciitio~.

au15Qatly robust pn-raleae ten and awfit P10cedm'u =uJd suhltitute fer a
PMt·Te1eue .adit. .

a. Ueap:~ .m.ble..,.and uap!mD the CUlTct bilI cycle not
icduded on the canwDt who1eea l• bill.

b. ~ Cbarps: Jdeames ewnDt bill cyde reeurriZ1g chUJes not
iAduded 0%1 the ClIn"IDt .hoJe.]c bill.

e. N=-~ Obmps: Jie:&Rfta ncm-Ncuni.::lc cbar1ea CIlIlDplet.ed in the
eunat WI] ,.nod JIGt i=1uded an the CWTm1t .,holeu.1e hill.

3. Bill Aceurwcy: M.uure. the permnt:qe of accurate biilinr~ for usage
cbaqe,. reC'CJ'riD1 dwza. cd DO%I·re~g charies provided to CLEes.
Should be meawrad aflu bila are re1eued. Under approved conditions.
!uf5t:imtJy robust~eae tut and audit proceduna could aubstitute for a
past·release .adit.

VI. O'I'HER

1. OpunlOr SCI1IU:Ju 7Wl S,.d of~ Mea,lUeS raw intuv.1 ill Mccnd£ or as
• perc:utaee UDdeT a &at~e. Should be pnmded _paratel)- ftJr tul.h:and.d
and lmDOcd IeTTice.

2. D~~Speed DrNuIllU: MHaW"81 raw ioW'Val in IC'CODcis or as a
pm:ItDtaft UDder asuobjeea.e. Should be~ded -par.t.alt for unbTudtd
and bJaDdec! ~ce.

a. 9111JGta1Hut U/ldisk~ GIld A=uraty. Meueru the percentare of
=s.cd GlK Gates of 911 a.tUue updates and the perce.DtaJe of aeeurate
updates.
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